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ERRATA. 

Page 43. line IS, the sentence should be read thus; a distinrtion which 
has introduced the custom of the King receiving addresses from tlie 
I^ord Mayor and Common Council on tlie throne^not addresses from 
the C<»mmon Hall; the House of Lords also receiving a peUlion from 
the latter body only as the petition of the individuals who signed it. 

Page 157. line 19. nfier on, inurt, some of. 

__ 167. — 20. /^(tr entitled, read interested, 

I_ 322i — sijntencc, (of which two lines were transposed at 

the press,) dioiild be read tlius: It now appears tliat tlie suit in Scotland 
is bonafuk, and the ipjunction is sought, not against the persons in 
whose name this bank siock stands, but against tlie Court of Session, 
which never can be made effectual. If you think proper, and you ai e 
entitled to ask for an injunction against individuals, tliat suit never con 
do you harm. 
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IK THK 

HIGH COURT OF CHANCERY, 


Commencing in the Sittings before 

HILARY TERM, 

58 Geo. III. 1818. 


CRaWLEFS Case, (a) 


1818. 


Jltfy, 10. 
13—18. 


20 , 21 . 

A COMMISSION of bankruptcy, dated the 7th of The Lord 

March, 1815, having been issued against John i^su”the^wif” 

Crowley, he %vas, on the 18th of June, 1816, committed oikaheascor- 

to prison by the comi]|}issioners. 1 he warrant ot com- ^on law in 

mitment was in the following words; — “At Guildhall, 

London, 18th day of June, 1816. Whereas his Ma- for the purpose 

jestyV commission, under the great seal of Great Bri- 

swers of a bankrupt on his examination are unsatisfactory, the commissioners can 
resort to the evidence of third persons, gueere. 

Commissioners having, on the evidence of third persons, committed the bank¬ 
rupt for not answering satisfactorily, must state tliat evidence ia hccc veria on 
the warrant of commitment; and & warrant stating only the effect of the evidence, 
is defective in substance. 

A bankrupt answering a question embodying a statement relative to the acts of a 
third person, without denying or (pialifying that statement, is not understood as 
admitting it. 


tain. 


You II. 


{a) S. C. 1 Buck. 2€'l. 

B 
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« 

1818. grounded upon the several statutes made and now 

\ " / in force concerning bankrupts, or some or one of them, 

Case. bearing date at iVestminstcr, tlie sevcntli day of Marche 
1815, k;, the fifty-fifth year of his present Majesty’s 
reign, hath been awarded and issued against John Croiso- 
leij, late of "Saint James Street^ in the parish of Saint 
James^ Westminster, in the county of Middlesex, tavern- 
keeper, wine merchant, dealer and chapman, directed 
unto « W., J, E, J, M. F. A., W. K. S., and IL G., 
Esqiiires, any lour or three of them: And whereas the 
said commissioners, in tlui said commission named, or 
the major part of them, having first respectively taken 
the oath appoiiitV't! by an act of parliament passed in 
the fifth year of tlic reign of his late Majesty King 
George the Second, intituled, “ An act to prevent the 
committing of frauds by bankrupts, ’ for cominissionei s of 
bankrupts to take before they act as commissioners in 
the execution of the powers or authorities given and 
granted by tlie sai<l act or acts of j)aiii!nneut now in 
force concerning bankrupts, and having begun to put 
tile said commission into executioni, upon due examin¬ 
ation of witnesses, ancl other good proofs belbre them 
hatl and taken, did find that the said John Croivlei/^ be¬ 
fore the date and issuing fortli of the said commission, 
did become bankrupt, within the true intent and meaning 
of some or one of the statutes made and now' in force 
concerning bankrupts, and did adjudge and tleclarc the 
said John Vravdey bankrupt accordingly: And whereas 
the major part of the said commissioners did caiujc no¬ 
tice to be given in the London Gazette, tliat the said 
John Crovdcij was tliereby required to surrender him¬ 
self to the said commissioners in the said commission 
named, or tlic major part of them, on the 15th day of 
April, 1815, on the 22d day of April, 1815, on the 20th 
day of Map, 1815, at one of the clock in the afternoon on 
each of the said days, on the 8tli day of Jvlp, 1815, at ten 
o’clock in the forenoon on that day, on the 26th day of 

August, 
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August^ 1815, at ten o’clock in the forenoon on that day, 
on the 2d day of December, 1815, at one o’clock in the 
afternoon on that day, on the 24th day of February, 
1816, at one o’clock in the afternoon on that day, on 
the 4th day of June, instant, at ten p’clock in the fore¬ 
noon on that day, on the 18th day ci^June, instant, at 
twelve o’clock, at Guildhall, London, in order to finish 
his examination, and to make a full disclosure and dis¬ 
covery of his estate and effects; and being then and 
there duly sworn and required by us to make such dis¬ 
closure and discovery, we, being the major part of 
the commissioners in the said commission named, whose 
hands and seals aipe hereunto subscribed and set, having 
first respectively taken the oath above mentioned, ap¬ 
pointed to be taken by commissioners of bankrupts, did 
cause the following questions to be propounded to him the 
min] John Cnmley, that is to say j Oji the4thdayof^//«£'last, 
when you appeared before the commissioners at Guildhall 
to pass your last examination, you had no accounts ready 
to present to them; you dien requested the commis¬ 
sioners to adjourn your last examination, undertaking 
to produce your accounts to your assignees on Thursday 
then next ensuing; on the 14th of June you were 
brought up to be examined before the commissioners, 
and upon being asked whether you had produced your 
accounts to your assigttees, you stated that you had not 
and could not, because your books and papers were in 
the possession of a friend of yours, a Mr. Hamilton, at 
No. I2f2, in the Ijondon Itoad, to whom you had de¬ 
livered them since your bankruptcy, who refused to 
redeliver them to you; the commissioners have since 
that time issued their summons to bring Hamilton be¬ 
fore them, but it appears, from the deposition of the 
messenger, that although he waited on Saturday night 
till between twelve and one o’clock for tlie return of 
Hamilton to his lod^ng, and went again to his 

^ B 2 


1818. 


Crowlky’s 

Case. 
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1818. 

Crowley’s 

Case'. 


lodging at eiglit o’clock on Monday morning, tliat 
he was not able personally to serve Hamilton^ who 
had returned home after the time above stated on Satur¬ 
day night, and had gone out again before the raesseilger 
arrived again on the Monday morning; it likewise appears 
to the commissioners, from the deposition of their mes¬ 
senger, that a woman in the house had informed Mr. 
llamiUgn, that tlie messenger had been there, who re¬ 
plied he knew what be wanted, but tljat all the j^roceed- 
ings were illegal, and there was an end of it: Have you 
any accounts now to produce to the commissioners, or 
any further reason to give why you do not jiroduce 
them? Answ'cr. I have no accounts to produce, and 
I have no further reason to give why I do not produce 
them, except that I have two petitions before the Chan¬ 
cellor to supersede this commission; the first, upon the 
grounds of a commission being now in force against me, 
bearing date in 1808 ; and the second, of no act of bank¬ 
ruptcy to this commission ; but still am ready to render 
every account possibly in my power to the commission¬ 
ers: which answer of the said ,Jo?/w CVottJc//not being 
satisfactory to us the said commissioners, these are 
therefore to will and require and authorise you, imme¬ 
diately upon receipt hereof, to take unto your custody 
the body of the said John Crawley^ ajid him safely con¬ 
vey to his Majesty’s prison of ;lie King's Bench, and 
him there to deliver to the marshal, keeper, or warden 
of tlie said prison, who is hereby requiretl and autho¬ 
rised, by virtue of the commission and statute afoS esaid, 
to receive tlie said John Cromoley into his custody, and 
him safely keep and detain, without bail or mainprize, 
until such time as he shall submit himself to us the said 
commissioners, .or the major part of the commissioners 
by the said commission named and authorised, and full 
answer make to our or their satisfaction, to the question 
so put to him as afoiesaid; and for your so doing this 
shall be your sufficient warrant. To /. W. our mos- 
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s’enger, or PV. B. his assistant, and to the marshal, keeper, 
or warden of his Majesty’s prison of the King^s Bench 
or to his deputy there.” 


1818 . 


Crowley’ 

Case. 


TJie bankrupt at his own instance being brought up by Juli; lo. 
writ of habeas carpus^ Mr. Bose^ for the assignees, ob¬ 
jected that the writ had issued improvidently. In Jenkes*s 
case, (a) Lord Nottingham^ after great research, de¬ 
cided that the Lord Chancellor cannot issue a writ of 
habeas corjnis at common law in vacation. The bank¬ 
rupt having remained in })rison since ^nncy 1816, with¬ 
out any previous application for his liberation, is 
not entitled to a writ under the habeas corpus act {b), 
the fourth section of which provides, that any person ’ 
wilfully neglecting, by the space,of two whole terms 
after his imprisonment, to pray a habeas corpus for his 
enlargement, shall not have any habeas cenpus to be 
granted in vacation time in pursuance of that act. The 
bankrupt therefore h not entitled to the writ either at 
common law, or under the statute. Serjeant Onslow's 
act {c) leaves the law unchanged in this respect. 


On this day Sir Samuel RAmiilUj and Mr. Cullen were 
henrd in support of the writ. — 

The objection that this court cannot issue a writ of 
habeas corpus at the common law in vacation, rests on 
a passage in Blac/i'stone\s Commentaries (</), who stales 
that in jmkes^s case, Lord Notimgha7n refused the writ, 

(a) Cited 5 BL (h) 31 Car. 2, c. 2. 

Com. 132. Reported (S Howell’s {c) 56 Geo. 3. c. 100. 

8tate Trials, 1 189. (d) Vol. 3. p. 132. 

B 3 


because 
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1818 . 


CltOWIifit’H 


iHJcause no precedent could be found where the Chan¬ 
cellor had granted it in Vacation. Blacfcstone refers to 
Lord Nottingham’s manuscripts, of which some few 
copies are in private hands, but the only printed account 
of Jenke^s case is contained in the States ,^1318. (a) It 
there appears, that Jenkes having been committed to 
prison by the Privy Council, during the long vacation, 
for a speech uttered by him on th6 btiriings at Guild- 
kalli a’motiou was made on his behalf at one of the 
seals after Trinitj/ term, 1676, for a habeas corpus^ on 
the authority of Lord Coke {h\ “ but the Lord Chan¬ 
cellor, makmg light of the Lord Coke’s opinion, saying 
that Lord Coke was not infallible, and slighting all that 
Mr. Jmkes’s counsel offered, over-ruled the matter, 
denying to grant the writ.” (c) 


High as is the reputation of Lord Nottinghapi, his 
decision in this instance cannot be supported by prin¬ 
ciple or authority. Unlike the courts of contmon lai^', 
this Court is not open in term only; the Chancellor sit-^ 
ting ill vacation at the seal, is inves/ted with all the juris-\ 
diction incident to his office. For that reason various 
authorities expressly asci'ibc to him the power of issuing 
the writ of habeas corpus in vacation. 


In the chapter of the fourth Institute which treats of 
the Court of Chancery, Lord Coke says, ‘‘ And this 
Court is the rather always open, for that if a man be 
wrongfully imprisoned in the vacation, the Lord-Chan¬ 
cellor may gi'ant a habeas corpus, and do him justice ac¬ 
cording to law, wdiere neither the King’s Bench nor 
Common Pleas can grant that writ but in the term time; 
but this Court may grant it either in term time or vaca- 

k 

s. 

(o) Vol. C. p. 1189. {b) 9. Inst. 53. 4 lust. 88 . 182. 2.90- 

(c) 6 Howclt\ State Trials, 1196. 
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tion.” («) In a subsequent passage of the same book he 
rilentiorfs, as the readiest remedy for unjust imprison¬ 
ment, “ Habeas corpus in the term time, or in the, 
vacation out of the Chancery/’ [b) And in the com¬ 
mentary on magna charta he uses these emphatic 
expressions, The like writ (of habeas coi'pus) is to be 
granted out of,the,Chancery, either in the time of the 
term (as in the King’s Bench), or in the vacation; for 
the Court of Chancery is (^ci^a justUiaCy and is ever 
open, and never adjourned, so as the subject being 
wrongfully imprisoned, may have justice for the li¬ 
berty of his person as well in the vacation time as in 
the term.” (c) ‘ 

Lord Hale, an authority on such questions equal, 
perhaps superior, even to Lord (JuJeey witli no less ex¬ 
plicitness asserts the right and duty of tliis Court to 
issue the writ in vacation. By virtue of the statute ol 
magna charta,' he says, “ and by the very common law, 
an habeas corpus in criminal cases may issue out of the 
Chancery ; but it seems regularly this should issue out 
of this Court in the vacation time, but out of the King’s 
Bench in the term time, as in case of a supersedeas upon 
a prohibition.” {d) * 

For the same reason this Court, being always open, 
may grant prohibitions in vacation. The,authority ol 
Lord Coke is express that the Court of Chancery ‘‘ may 
grant prohibitions at iuiy time either in term or vaca- 

(«) Page 81. by reason of pestilence, it is there 

(A) Chap. S1. p. 182. stated that the Court of Chancery 

(t) 2 InsL 53. The passage in- was not adjourned, “ car h Chan- 
tended by the marginal reference ceric esl tout temps otert.” See 
to the year book, “4 Ed. 4.,” post, p. 44. 
seem.s to be fol. 20, 21. The (d) Pleas of the Crown, v. 2. 
Courts of Common Pleas and p. 147. ) 

King’s Bench being adjouTned 

B 4 ! tion.” 


1818. 



CaoWLBY'* 

Case. 
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1818. tion («):” and in a recent case, the Lord Chancellor of 
, Ireland refused a prohibition in term, on the ground 
Case. that this Court should not entertain the applicaUon 
while the other courts are open {h ); reserving therefore, 
as its peculiar jurisdiction, the right of issuing the writ 
in vacation. 


What is opposed to the weight of these authorities i 
A reportj which seems not very accurate, that Lord Not- 
tinghami on a case arising in times of great violence, de¬ 
clared that Lord Coke was not infallible, and finding no 
precedent of the writ granted in vacation, refused it. 
At least the want <of precedents cannot be alleged in tlie 
present instance; die greater part of the writs of habeas 
corpus at common law issued by tliis Court in late years 
have been granted in vacation. 

Jenkes’s case may, according to a prevalciit notion (c), 
have been the occasion t>f the halms cor pas a<.t(f/); but 
that statute was designed not so imu h to confer new 
rights on tlie subject, as to provitjp new remedies for 
ancient rights. No clause gives to this Court the power 
of issuing the writ in vacation; but the whole frame of 


(rt) 4 Imt. 81., and see Jilack- 
horuugh V, Davit, 1 P. W. 45, 
Atioa, 1 P. W. 476. Iveson v. 
HarnSi 2 Vet. 257 . 

(5) Montgomery v. Blair, 
a Schoales & Lefr. 136. In E« 
parte Lynch, Jn/y 25, S6, 1815, 
on a petition for a prohilution 
to the Prize Court, the Vice- 
Chancellor in giving judgment 
said, “ The first objection to this 
petiti^ is, that the application is 
too late, the petitioner having 
hud an opportunity to apply to a 
court of common law in term. 
Did this objection stand alunc, 1 


should feel great difficulty in 
refusing the writ, for it is one to 
which ^he sulgect has a right, 
and which the Court, a proper 
case being shown, is bound to 
issuer debito justUke. For that 
purpose this Court, through the 
whole year, exercises at least 
concurrent jurisdiction; and per¬ 
haps the application may with pe¬ 
culiar propriety be made here, as 
in the qfiicina breviumP MS.S. C. 
I Madd. 15. Coop. 525. 

(c) 6 Ilowcllh State Trials, 
1208. «. 

(d) 51 Car. 2. V. 2. 


the 
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the act assumes the existence of tliat power. The third 1818. 
section applies only to - persons committed during va- 
cation, whom it entitles to the writ, upon production, Case, 
or oath of denial,.of a copy of the warrant of commit¬ 
ment and detainer; but instead of proceeding to give a 
general power of issuing the writ in vacation, the next 
section limits the provisions of the former to the case of 
persons who have not neglected to apply for the writ dur¬ 
ing two terms. The tenth section inflicts penalties on the 
Chancellor, or any other judge, denying the writ in vaca¬ 
tion, on production, or oath of denial, of a copy of the 
w'arrant; a clause obviously intended only to enforce the 
third section. But the act nowhere *contains a general 
authority for granting the writ in vacation; and strange 
indeed would it be, were so important an enactment 
Ibiind in a statute, the preamble of which refers not 
i;ven to a doubt on the subject. 

The questK>n in tins castt may be decided by a re¬ 
ference to the statutes of bankruptcy. The 5 Geo. 2. 
c. ‘to. .s\ IH, provides, that in case any person com¬ 
mitted by the commissioners sluill bring any habeas 
corpus^ in order to be discharged I’rorn any such commit¬ 
ment, a mere insufficiency in the form of the warrant 
shall not prevent a recommitment A statute framed 
for providing a review of tlie exercise of a jurisdiction 
the most delicate and dangerous that can be confided to 
a court, must be construed in a manner to secure to it 
tlic most ample efficacy. On such a construction this 
clause must be understood as conferring on the subject 
a right to the writ, witliout restriction of time or court. 

Mr. Rose in reply. 

On the question whether this Court can issue a writ 
of habeas corpus in vacation, few autliorities exist: but 
the result of those auihorilies, as stated by the counsel 

for 
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for the prisoner, is not such as has been deduced from 
them by text writers. Blackstone clearly considers the 
dicta of Lord Coke and Lord Hale as overruled by the 
decision of Lord Nottingham, 

The Lord Chancellor. 

Has Blackstone stated by what authority the Chan¬ 
cellor issues the writ in term, if he cannot issue it in 
vacation ? His Court is open every day of his life, at 
the pleasure of any suitor. 

Mr. Rose. — Blqckstone has not engaged in the tlis- 
cussion of a jjuestion, v Inch lie considei*ed as concluded 
by the deliberate judgment of that high authority. 

J7ie Lord Chancellor. 

The writ of habeas corpns under the statute 31 Charles 
2. c. 2. is perfectl} different from the writ at common 
law, and opens to different consequences ; and tlie dif¬ 
ferences are so familiar, that on application to the offices 
from which the writs is^ue, they always adapt the writ 
to the occasion. With res})ect to writs at common law, 
the difficulty docs not now occur for the first time. 1 
have formerly experienced difficulties arising from a 
variation in tlie practice; bankrupts being brought up, 
sometimes by writ, sometinies by order; and I then 
thought that the writ of habeas corpus might be issued 
by this Court in vacation, and if so, that it was mot 
wljolesome to substitute an order for an old common- 
law writ (a), which affords perhaps to the person brought 
up, better security for his liberty than the process for 
punfshing disobedience of an order of the Chancellor. 


1818. 


Crowley’s 

Case. 


The 


(a) Ex parte, 7'mhitison, 10 Fes. 106. 
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The reason of the common law courts not gi’anfing 
the writ in vacation is, that there is no common law 
court but in term time. On the question put to the 
Judges at a former period (a), the majority were 
of opinion that the Judges in the Courts of King’s 
Bench or Common Pleas could not issue the writ in 



Crowijkt’s 




vacation. On that occasion they did not refer to the 
Chancellor, ai\d for this reason, that liis Court being not 


a term court, but always open (/->), there s*eemed no The Court of 

C^huticcrv IS 

ground for saying that he can grant the writ in term always open, 
thne and not in vacation. 


Jcnkes's case was decided by oud of the ablest men 
that ever sat in any court in this country. I have in 
my possession an authentic copy of Lord Nottingham's 
manuscript re]>orts, which belonged to the late Chief 
Bar»>u Thompson, and I will see wiiat is to be found 
there ; but the modern text-books, and w'itli reference tx> 
more authorities than have been cited, maintain that the 
Chancellor can issue the writ in vacation; and though by 
tlie statutes Id CImtIcs 1, c. 10 ., 31 Charles 2. c.2. and 
56 George 3. c. 100., the liberty of the subject appears 
to be properly secured tlirough all future times, it should 
seem that there was a great defect in the law, if during the 
long interval between magna rharia and the 81 Charles 2., 
the subject could not, in vacation, have obtained the writ. 
My opinion, formed not on this occasion, is, that the 
Chancellor has the povrer of granting a writ of' habeas 
corpus at common law in vacation. The writ under the 
statute 31 Charles 2. c. 2. cannot be granted after neglect 
of application during two terms; but the rights of the 
subject under the one writ and under the other are very 
different. Much better security is afforded by the last, 
more particularly from the penalty of 500/. inflicted on 

(«) In 175S. Vide post,]). 60. (A) See 6 Ves.T'Il. 

eisty. -iJ. 

»judge 
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1818. a judge denying tlie writ; a penalty to which he is liable 

Crawley’s denial proceeds on the most honest doubt. 

Case. According to the law and usage of England^ the usage 

ju%e^^(LnyiHg constituting the law, at this day the Chancellor has a 

the writ of ha- right to issue tliis writ in vacation. 
beat corpus. \ 


July 14. The Lord Chancellor. 

Jenkes' case. I have found in Lord NoUingham’s MSS., a state¬ 
ment of Jenkes’s case, which certainly deserves great 
attention. It is as follows: “ Jul^, 28 Car. 2. Fronds 
JenkeSy a prisoner in the Gatehouse by order of the 
council-board, moved me at the third seal for an ha¬ 
beas corjmsy upon the authority of % Inst, 53., where it 
is said tlie subject hath remedy for his liberty in vacation 
time by habeas corpus out of Chancery, which is officina 
justiiia;, and always open. I directed Mr. Welldon his 
counsel, who moved it, to move it again this day, 
being the last seal, that in the mean time I might look 
upon the book and consider of it; which I did, and also 
advised with the Judges. And now, upon the second 
motion, I said my Lord Coke had indeed delivered such 
an opinion there, and again 4 Inst. 81. But in neither 
place had cited any one precedent of it, or authority for 
it, except the book of 4 E. 4. (a), which goes no further 
than to say, tliat when the term is adjourned, the Chan¬ 
cery is not adjourned. Which book is too weak a 
foundation to build such an opinion upon; for though 
the Chancery be officina jusfitiee, and always open, for 
the granting of writs returnalile in other courts in term 
time, yet no writs can be issued and made returnable 
in Chancery on the Latin side in time of vacation, for 

(a) The margin of the MS. 27 Year Book, 4 £. 4.” 
contains the following reference, 

2 


the 
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the Chancery is not open as a court of record to pro¬ 
ceed in blit in term time; and the prisoner doth not 
pray a habeas corpus returnable next term, but imme» 
diaie; which cannot be, for many reasons. For, 1st. 
Suppose the habeas corpus obeyed and returned, yet 
can no prisoner be baikd or discharged, till after the 
return be died, and no return can be filed in vacation, 
because there is no Latin side to file it in. %ily. If the 
habeas corpus be disobeyed even to the pluries^ yet the 
attachment for that disobedience must be returnable 
next term, and perhaps in some other court too, directly 
parallel to the case of the prohibition which my Lord 
Coke puts in the same place, 4 Inst. 81., where he holds 
that the Chancery may grant a prohibition in time of 
vacation; but if it be disobeyed, the attachment upon 
that prohibition must be returnable next term, into the 
Court of King’s Bench or Common Pleas. 3dly. For 
indeed there is no precedent of any habeas corpis ad 
subjkicndmn made returAable in Chancery in term time, 
when perhaps it might be proceeded in, much less in 
time of vacation. ' 4thly. Had the law warranted such a 
proceeding, without doubt there would have been some 
practice of it, for there was occasion for it in Chambers^ 
case (a), who was committed in 4 Charles 1. in time of 
vacation. 5thly. It is to be presumed that the stat, 
17 Car. 1. cap. 14. ^b), would have tahen some notice 
of the Chancery, and have provided against the delays 
of habeas corpus there as well as in other courts, if tliat 
court had been proper for habeas corpus to issue from 
it. (c) ethly. If the Chancery had any such standing 

(a) Cro. Car. 133.168. the prisoners in vacation would 

(1) 16 Car. 1. c. 10. lie a fortnight longer before they 

(c) In the mq^gin the follow- could come to nioye for their 
ing note occurs, “ And it is to be habeas corpus, so that the parlia- 
noted that the act for abbrevia- ment oouid not choose but take 
tioB of Michaelmas Term (d) notice of the inconvenience, yet 
passed in this very session, to provided not against it.*’ 
which act the objection was (d) 16 Car. 1. c. 6. 
made, and was very obvious, that 


1818. 


Crowley’s 

Case. 


power 
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1818. power in time of vacation, doubtless the whole vacatioit 
Crowley’s business of the Chancery would by this time have been 
nothing else but a gaol delivery for ail England. 7thly. 
And then the late bill which passed the House of Com¬ 
mons for remedy of imprisOrtments in time of vaca¬ 
tion («}, had been needless. For which reasons _ I did, 
as the judges had before advised me, put it upon prece¬ 
dents, witjiout which they said it ought to be refused. 

“ The writ was not gi'anted. 

“ A writ of mainprise appears to have been afterwards 
applied for: it was not granted; but in the beginning ol’ 
September following, he was discharged.” (^) 

Lord Nottingham also states the circumstances of 
another proceeding before him, not noticed in th(i 
printed account. He says that a petition was presented 
to him on the Mondap morning, as he was on his way 
to his coach, by certain London merchants, who styled 
tliemselves friends of Francis Jenkes, ■ setting forth that 
Jenkes was a prisoner for a fact bailable, and that by 
the ancient usage of the Chancery, on putting in bail, a 
writ of mainprise ought to issue to deliver the party; 
and the petitioners -offered themselves as bail; that 
the petition was accompanied by precedents, eighteen 
being stated of very ancient date; and that there came 
also a forward attorney, who brought a copy of Fitz-^ 
herberfs Natura Brevium, and referred to page 250. 
Lord Nottingham^ remarking that this was a captious 
application, for the prisoner did not complain, told the 
petitioners that on his hgrable petition he made no doubt 
that his Majesty would order Jenkes to be bailed; that 

(ff) See post, p. 89 NoUingJtawfs MSS. by the Lord 

(A) For the preceding copy of Chancellurt the editor is indebt- 
the statement read from Lord ed to his Lordship’s favor. 


the 
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the present was not a time to give a farther answer, and 
that he would consider of it. On Wednesday Mkmmgt 
Lord Nottingham stated the matter to the king in 
council; and considering that a subject of this nature 
ought not to rest on his single judgment, the granting 
or denying this writ being of great effect in his Ma¬ 
jesty's government, he prayed a referjgnce to the Attor¬ 
ney and Solicitor General. Lord Nottingham states 
what passed in council: the opinions of the judges were 
ordered to be taken, and three or four pages of great 
learning follow, in support of the opinion that the writ 
could not be granted, since the statute, 28 Ediwurd 
the Third, c. 9. At length JenJees was set at liberty, 
the King intimating his pleasure to that effect {a) 


1818. 


Cbowlev’s 

Case. 


After such an account of Jenke^s case, of the authen¬ 
ticity of which no doubt can be entertained, giving a 
view of that decision very different from that which has 
prevailed, it is necessary to use great research in settling 
the question. Lord Nottingham's distinction is, that 
though the Court of Chancery is always open, it is not 
always open as a court of record; the l^atin side being 
open in term only : but it would be impossible to account 
for a great deal of what passes in this Court on that 
distinction. 

I shall not determine the question, without giving to 
the bankrupt’s counsel an opportunity of commenting on 
the Veasoning and authorities by which Lord Not- 
tingham's decision is supported. Lord Nottingham's 
objections are, that the Latin side of the Court, 
(by which I understand him to mean the petty bag,) 
is not open in vacation; and the difficulty of attach¬ 
ing parties in vacation for disobedience to the writ. 

(a) For a farther account of Jenkes^s case, see post, p. 45—47. 

I have 
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Ceowley’s 

Case. 


I Imve directed inquiry into the proceedings in this 
Court by habeas corpm^ and also in cUschaj^ge of bank¬ 
rupts from commitments by the order of the Chancellor 
on petition; for that has been done.. The usage, as far 
as I can ascertain, is, that where the party is brought 
up by habeas corpus and discharged, the return is put 
into the jailor’s hands as an authority for the discharge. 
It is unfortunate that the question is brought here, 
when no fewer than six judges are in town, about the 
power of every one of whom no doubt can exist. 


JuJy IS. The following passage frcun Chief Justice JVilmofs 

opinion, on the wi*it of habeas corpus was read by 
Mr. Hose, 

In' 2 Jms^. 53. and 4tlnst, 81.182. Lord Coke says, 
** it ought to issue out of the Court of King’s Bench in 
term time, and out of Chancery either in term time or 
vacation.” All writs, in supposition of law, do issue-in 
the term; and he might mean no more, than that Judges 
could not grant them by their own proper authority, as 
separate and detached from the court, as they issue war¬ 
rants. First, this was no judicial determination; a mere 
“ proiatum,** which, as to the Court of Chancery, is 
very doubtful. For no writ of habeas corpus can be 
found to have ever issued out of the Court of Chancery, 
except some returnable in the House of Lords. The 
16 Car. 1. takes no notice* of the Court of Chancery, 
which it is most probable it would have done, if it 
had been thought that the writ had issued out of that 
Court in vacation. And the 31 Car, 2. seems to pro¬ 
ceed upon a supposition, that it could not issue out of 
the Court of Chancery, because the 10th section ex¬ 
pressly 
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pressly empowers die Court of Chanctl'y to grant it, 
vvliicli would have been unnecessary, if it could have 
granted the w|it before.” («) 


1818. 


Ckowlex’s 

Case. 


7he Lord Chancellor. 

If die writ were issued under the statute ^), after 
the expiration of two terms, the bankrupt miglit reply 
to the exception in the lliird section, that the omission 
to make an earlier application was not wilful. 

• 

I have found that, previously to the statute /> Geo. 2. 
c. 30., the Chancellor disjioscd of commitments by com¬ 
missioners by order (r); but 1 cannot llnd any instance 
after that act; though I see nothing in tliat or the sub¬ 
sequent acts to exclude such a power if it previously 
existed. 

With respect to^Lord Nottingham's observation ou 
the difficulty in the issue and return of a habeas cor¬ 
pus in vacation, by reason of the Latin side of this Court 
not being then open, on the researches which 1 have 
directed in that iMin side, nothing has been found 
which throws any light on the subject; no return of this 
writ or any other. * 


Mr. Cullen, in support of the writ. 

BlacJcstonc describes the writ of habeas corpms as “ a 
liigh prerogative writ, und therefore, by the common law", 

(a) Opinions and Judgments (6) 51 Car. 2. c. 2. 

of (.'hiof Justice 100, 'c) Sec the instances, post. 

101. p. 30 . ctsep 

.c 


Vol. II. 


issuing 
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1818. issuing out of^he ('oiirt of King’s Bench, not only Iv 
Crowl^'*' also during the vacation, by a Jiaf from 

Case. the Chief Justice, or any other of the jutl^es, (a) 

The Loud Chancei.lou. 

1 am sure that BIncksfonrs o])inion was, that though 
the law miglit be in a better state if the writ were issuable 
in vacation, that ].)oint was extremely doubtful. The 
best accOiiiit of the writ of habeas corjms is to be found 
in the opinions of the judges, given to the House of 
Lords, on occasion of the bill for extending the provi¬ 
sions of 31 Car. 2. c. 2., introduced in the time of Chief 
Justice IVilmol. (/») The Court of King’s BcJich had 
always issued the writ in term-time; but it appeared, (1 
speak from memory, for I have not been able to find the 
l)apcrs,) that there had been a practice for the judges of 
that Cv)nrt to issue the wiit in vacalioji. The Courts of 
Common Pleas and Exchequer, being confined to civil 
matters, never issued the writ till empowered by statute. 
Many of tlie judges were of opinion that, at common 
hiw, the judges of the Court of KJng’s Bench had no 
right to issue the wu’it in vacation; many thought that 
they had acquired that right In practice. By the late 
act (r) authority is given to all the judges to issue the 
writ in vacation ; but had the <|uestion arisen some years 
ago, unless this Court, iis ofjicivd jnstitia\ had autho¬ 
rity to issue the writ, any of the*’king’s subjects might 
have lain in ])rison during the vacation. 

Mr. Cn/lea. 

BlacJcstouc sup})oses the writ to be Issuable in vacation 
by the judges of the Coin t of King’s Bench ; he says, if 
the writ issues in vacation, it is usually returnable 

(A; Vide jHisf, p. 00, ct scq. 


(a) 5 Li. Com 51. 
[c) SO Geo. 5. c. 100. 


before 
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before the judge hiraself who awarded it.” (a) It would 
be most extraordinary, considering the nature of the 
writ, designed as a summary mo{le of delivering the sul)- 
ject from imprisonment, while any judge of a court of 
common law could issue it in vacation, to deny a like 
authority to theLord Clianccllm\ No one ever doubted his 
pow^er to issue a Habeas Cerrpm returnable before himself, 
though some of Lord Nottingham's reasons go |x) that 
extent; the only doubt is, whether he can exercise that 
power in vacation. 'ITie doubt originates in the single 
and anomalous case of Jenkes ; a case not only decided 
under political circumstances, from the influence of which 
it was scarcely possible for any judge to deliver his 
mind, but, speaking with every respect to the memory 
of Lord NoUingham, decided by a judge who was-him¬ 
self a party. From the account of that case given in the 
State 1 rials, which is not inconsistent with Lord Noi^- 
tingham's MSS., it appears that he took an active part 
in the examination of Jenkes before the Privy Council, 

and put to him several most pressing questions, 

r 

77ie Loud Ciiancellou. 

jf 

By whom is that account given ? I have seen so 
;many accounts of proceedings before the Privy Council, 
not containing a word of what really passed there, that, 
without at present questAmiug tlie fact, I wish to know 
the authority. 

Mr. Cullen. 

Tlie statement purports to piDceed from Jimkes* friends. 
It remains, however, to consider the grounds of that 
case. Had the reasons of Lortl Nottingham been good, 
it would have been unnecessary to refer his refusal to 
the want of precedents. The doctrine which Lord Coke 


19 
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CaowtEr’a 

Case. 


(«_) 5 SL Com , 131. 
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rested on constilutiona] grounds, Lord Nottingham con¬ 
troverts by nari’ow, technical, special pleading objec¬ 
tions, derived from tlie distinction of , the Latin and 
English sides of the court, and die filing and return of 
writs. 

The Year Book, 4 Ed-joard 4., which Lord Notting-^ 
ham sa^s, is too weak a foundation, going no further than 
to say, that when the term is adjourned the dumcenj 
is not adjourned, will be found on examination a most 
material authority. In Trinity term, 1464, a pestilence 
prevailing in I/)^idon and the neighbourhood, the Courts 
of King’s Bench, Common Pleas, and Exchequer were 
adjourned to Michaelmas Term, not by act of parliament 
but by the King’s writ; a proceeding by no means sin¬ 
gular : many other instances occur in which the term 
has been adjourned by the King(«), and it seems there¬ 
fore that the adjournment of the term depends upon the 
king’s pleasure. The report states that the Judges of 
the Common Pleas having met in Court, caused the 
King’s writ of adjournment to lie read; the King’s 
Bench was adjourned in like manner, and the Exche¬ 
quer as to pleas of parties : but debtors to the King 
were to account there as usual; and the Book proceeds, 
“ also the Chancery was not adjourned, for the Chancery 
is always open.” {b) Why Lovdi^Nottingham should have 
declared this too weak a foundation, 1 know not. It fully 
justifies the inference which Lord Cole deduces from it, 
and in principle decides the question ; deciding that the 
Court of Chancery docs not, like the other courts, depend 
on the term, but is always open; nor is there a pretence; 
for saying that these expressions, which are applietl to 
the whole Court, do not extend to the Latin side. That 

(a) See Finer, Abr. Adjourn* (i) 4 Ed. 4. fol. yo, 21. Bro. 
meat, A., OJficina lircvium, 7. Abr. Brief, 3 * 19 , Joristliction, 74. 

the 
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the Chancellor sits at one place in term, and at another 
in vacation,, is an arrangement of mere convenience. 
The statutes abbreviating the terms («), show that the 
Court of Chancery is not affected by the distinction of 
term and vacation. The courts to which those acts 
apply are described in them, as “ the high courts of re-* 
cord of our Sovereign Lord the King, holdeii at WesU 
minster, or other place or places at the assig’ament or 
appointment of the King.” The Court of Chancery is 
not holden at any place by the appointjpent of the 
King, but followts the person of the individual having 
the custody of the great seal. The ccjrrelative words, 
term, and vacation, have no application to the Court of 
Cliaiicei’v, which knows no vacation. Lord Ah/Z/wg- 
Jiam^s objection, therefore, that the writ cannot be re¬ 
turned in vacation, because the Latin side of the Court 
is not then open, is an assumption contrary both to the 
autliority of the text-writeKs cited, and to the fair inference 
to be drawn from these statutes. Probably Lord Col-c 
and Sir Matthew Hglc, in concurrence, possess a better 
claim to infallibility than Lord Nottingham alone. 


1818. 


CaowLEv’s 
. Case, 


The second reason, that if the writ is disobeyed, the 
attachment can be returnable only in term time, seems 
answered by the same authorities. 


The Loud Chancellor. 

You will find, I believe, that, in suits in tlie petty What pro¬ 
bag, which is the La/m side of the Court, these steps of^ 

can be taken only in term time. If an action were die Court can 
brought there, a declaration could not be filed, or plea ?n tenu" 


(fll Trinity term is abbreviateel 
by stat. 52 jfiT. 8. r. 2I.J and Mi- 


chaefmas term by 16 Car. 1. v. 6. 
and 24 Geo. 3. c. 4S. 

C3 


put 
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Crowley’s 

Case. 


put ill, or issue joined, in vacation, [a] On these points 
I will direct inquiry. With reference to some of the 
passages wliicli you liave cited, it may be material to 
recollect, that Lord Coke took a conspicuous ])ort in the 
question relative to the antiquity of the equity side of 
the ("ourl of Chancery, iviirmly contending f()r its mo¬ 
dem origin. (/>) 

• Mr. 


(a) “ As this is a jmlg- 
inent, and by the practice of 
the Peihj Bag no judginenf 
can be given but* in term 
time, let it be dranu up the 
next term.” Lord IlanU 
imckey FjX parte AnuHnge 
and others, Anidl. 2t)6. 
Some old authorities main¬ 
tain, that, “ as to the huv prf)- 
ceedlngs, the King’s Bench 
' and Chancery are but one 
court.” 10 Ed. S. 59, 2Bollc, 
Bcp. 291. 349., cited by Sir 
Robert Atkyns, Inquiry into 
‘ the Jurisdiction of the Chan¬ 
cery, p. 4. A similar expres¬ 
sion occurs in some acoount.s 
of tlic argument ami judg¬ 
ment in JeffresoH v. Motion, 
1 Hid. 136, 437. 1 T.rv. 283. 
J Mod. 29. 2 Keb. 529.584, 
587. 608. 621. 3 AW/. 25. 

31. 33. 129. 243. 2 Suund. 
U,3.; See Frau‘r v. Lloyd^ 
Coop. 187. 19 Vcs. 317. 

In Bro. Abr. voc. Jurisdic¬ 
tion, pi. lit)., it is said, 
Nota que Ic Channccry poet 
escrier al major de Calycc, 
et hre de error issera del 


Chaxmccry a Calycc dcjxulg- 
mcat done la, et Ic Chauncery 
pnei lener pic sur scire facias 
et (inters iiels bres qiieiix ap- 
pe ft eigne n eiix, st bicit extra 
lenninnm qnam infra termi- 
nnm. Novel! Nalnra brevinm 
dc Fitzh." Till- reference in 
the margin to the Year Book 
21 II. “7.33. seems applicable 
only to writs of error directed 
to Calais. Tins passage in 
Brooke js cited by Crompton 
on Courts, 42. a. 

(/i) The following accu¬ 
rate summary of this con¬ 
troversy, so important in the 
history of our eipiitable juris¬ 
prudence, was prejiared by 
Mr. Daroravc for the Life of 
Lord Clumeelloi Kllesmcre, 
published in Kippis's Biagra¬ 
phia Brilannica. Some'addi¬ 
tional references, .supplied by 
the Editor, arc placed be¬ 
tween brackets: — 

“ Whether the Clianccry 
can relieve by subpicna after a 
judgment at law in the same 
matter, was the chief point in 
controversy between Lord 

Chan- 
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Mr. Ctdlen. 

The officers of the Petty Bag, may have accommodated 
their practice to the periods of business in Oliver courts : 

if 


1818 . 


CaowLKy’s 

Case. 


Chancellor Elleamere and 
Lord Chief Justice Coke. 
The latter resisted the equit¬ 
able interpositions on various 
occasions. In one case, t!ic 
King’s Bench, wliilst he pre¬ 
sided over it, made a judg¬ 
ment absolute, and granted 
execution in spile of an in¬ 
junction from (Jiancery. («) 
In anotlicr c ase, he, and the 
other judges of the King's 
Bench, first baile d and after¬ 
wards discharged oiie, who 
had been coumiitted for dis¬ 
obedience to a decree in 
Chancerjq wlierc that (hvurt 
interposed after a fudginciit 
at la\v.(/;) In a third case, 
where the defendant in (Jian- 
ccry, iuiviiig been comniittcid 
for contumacy iu not answ'cr- 
ing, was brought by habeas 
corpus before the ^King’s 
Beneh, Cnki: held a language, 
which made it apparent, that 
he w;ouUl have gone the same 
length, if it had been clear 
Ibat the bill in Chancery was 


for the same matter as the 
judgment at law ; and in this 
he was strongly seconded by 
Judge Dochridge*{c) The 
grounds on which Lord Coke 
thus proceeded are stated by 
liimsclf, both iu his third and 
fourth Institutes, [d) Certain 
also it is, that he did not act 
without at least tlve colour 
and semblance of precedents 
and authorities iu his favour. 
In the reigu of EdtvnrdlV., 
llussep^ Chief Justice of the 
King's Bench, avowed that, 
if the party imprisoned by 
Cluincery in a like case re-* 
quired it, he would have act¬ 
ed on the same line of con¬ 
duct. {c) In the reign of 
Henry VIII., Sir Thomas 
More, whilst he was Lord 
CJiani’cllor, joined tho House 
of Lords iu charging it as a 
crime against C’ardinal IVoI- 
sei/, t'lal lie had examined 
uiatlers in (Jiancery after a 
judgment at law. (y) In the 
even the most 


(ffl) Cro. Jac. 335. 

(6) Cro. Jac. [.1/yor, 8.^8. 

I Mode, Rep. in. 21<), 2 Bidslr. 
."01. For an account of the fraud 
pvac'ti.sc(l by the plaintiff at law, 
which induced tiic Chancellor to 
interfere, see IVikon's Life of 
James 1. p. .^)5.'! 


(c) r, Bi'hir. 115. fl Roh'e, 
Rep. 277.] j 

[d. 3 List. 122 . and 4 Inst. 185. 
(c) 22 E. 4. 57. 

(/) 3 Part. Hist. 42. [l Xtiv 
Farl. ITisl. 4:»2—501. 4 Inst. 

89.95.] 

ealovis 
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1818, if writs ari^ tphe returned in thos^ courts, they must 
be made returnebje in term,^ end that convenience of 

Case. i,. , V ' arrange- 

»’ . ‘ ■ . 


zealous advocates for the 
equitable j urisdiction of Chan¬ 
cery disavowed the right to 
interfere after a judgment at 
law, as is* evident from the 
wiitings of the author of The 
J^octor and Student, (o) In 
the reign of Elhabethf three 
indictments of preen^unire on 
the statute of 2t Edw. 3. are 
stated to have been found 
against different persons for 
obtaining subpoenas after 
judgment at law; one in the 
8 & 9 Eliz. whilst Sir Nicholas 
Bacon was Lord, Keeper; a 
second in 27 Eliz. V'hilst Sir 
* Thomas Bromley held the 
seals; and a third in 30 Eliz.y 
in whichdast instance it is re¬ 
presented that the Court of 
King*s Bench, on exceptions 
taken, decided that the case 
was within the statute, though 
they quaslied the indictment 

(a) [ Sec the tract concerning 
suits by subpoena, annexed to the 
later editions of that dialogue, 
and inserted in IJargrave\ Law 
Tracts, p, 321. et seq."] 

(Jb) 3 Inst. 124. 

(c) Ibid. [And see Cary, Rep. 4. 
2 115. 116, 3 Leon. 18. 

DdlBl. Moor,9\S. 2Srotvrd,. 
97* Godb. 244. 1 RoUe, Rep. 71, 
72. 252. 2 Rulsit, ' 194. 284. 

Z Stdsir . 118. 120. Cro. dar . 
595,596. Style. 27. Crompton 


for mistake of a name, {b) 
These cases are also said to 
havebeenfollowedbyanother, 

of the S9 & 40 Eliz. in which, 
on a demurrer to a bill in 
Chancery, after judgment at 
laiv, there was a reference to 
all the judges of England, 
who are stated to have con¬ 
curred in certifying that the 
demurrer was good. Sir 
Moyle Finch's case, (c) Whe¬ 
ther the weight of authori¬ 
ties, and of the reasoning in¬ 
dependently of them, did, 
on the whole, preponderate 
for or against Lord Coke, is a 
point upon which it would be 
rash to pronounce, without a 
very close and accurate in¬ 
vestigation, In the mean 
time, it must be confessed, 
that, without taking into ac¬ 
count the high estimation of 
the venerable Lord Elles- 

on Court.:, 41. b. A case in the 
Common Fleas, 2 Car. 1 ., in op¬ 
position to these authorities, pro¬ 
poses the doctrine which ha.s 
eventually prevailed. “ Si judg¬ 
ment soiet done in tin action al 
common ley, le CliarweUour ne poet 
alter ou medle ove le judgment, . 
mes U poet procedc versus le per* 
son pur corrupt conscience, quia 
U prender advantage del ley en¬ 
counter conscience." LUtleton's 
Rep. 57.] 


mere s 



CASES IN CHANCERY. 


arrangement may explain the practice, if such exists, of ISIS', 
makijig aU Wfits returnable in term only, and suspend* 

ing^ Case. 


ware’s character, there is 
seemingly great presumption 
in favour of his side of the 
controversy; for it not only 
terminated with a decision 
against Lord Coke, but that 
decision, notwithstanding va¬ 
rious attempts to unhinge it, 
still operates with full force. 
The decision against Lord 
Coke WHS in 1616, when the 
Attorney-General Bacon, the 
Solicitor-General, and the 
King’s Serjeants, having cer¬ 
tified in favour of Chancery 
on a case referred to them by 
the Crown, King James de¬ 
clared his approbation, and 
issued a rule for direction of 
Chancery accordingly, (a) 
Nor was this the full extent 
of Lord Ellesmere's victory; 
for Lord Coke was called to 
a severe account for his con¬ 
duct in this strife about juris- 

{a) [The proceedings on this 
reference may be found in the 
argument on the Jurisdiction of 
the Court of Chancery, annexed 
to the first volume of Reports in 
Chancery, (reprinted with cor¬ 
rections, in 1 CoUeetanea Juri- 
Aica, 23. et seq., apd in Cary*s 
Reports, p. 165. ct seq.) and fur¬ 
ther particulars of the contro¬ 
versy in BacotCs Works, vol. v. 
p. 375.385. Al5,et seq. For some 


diction, and found it conve¬ 
nient to make a very humi¬ 
liating submission. However, 
it appears by the tiftrd Insti¬ 
tute, that Lord Coke consi¬ 
dered the victory as obtained 
by undue means,,and did not 
really relinquish his original.' 
notions on the subject, {b) 
Such was the effect of King 
James’s decision in favour of 
equitable jurisdiction, that 
Lord Coke did not live to see 
a revival of the attempts to 
check it. But within a few 
years after Lord Coke’s death, 
the question of equitable jn- ^ 
risdiction was again stirred, 
and, as it seems, not wholly 
without success. InV] Cha.l, 
it is reported to have been 
agreed in the King’s Bench, 
tliat a court of equity could 
not relieve after judgment at 
law, (c) In 1655, the like 

strictures on. the prerogative ex¬ 
ercised by James in this instance, 
see Sir R(Aert Atkyns, Inquiry 
into the Jurisdiction of the Chan¬ 
cery in Causes of Equity, p. 46. 
47j 

(b) 5 Inst. 125. 

(c) March's Rep. 183. [This 
reference is incorrect; the case 
intended probably is p. ss. 
pi. 138., and see p. 54. pt. 81. 

15 Car. 1.] 


question 
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1818 . ing proceesdings during vacation: but in principle, this 
, Court, in ail its functions, is equally open through every 
Case. periqd of the year. . /v * 

The 


question was moved against 
the equitable jurisdiction of 
the ExisJiequer, and a de¬ 
murrer to a bill after judg¬ 
ment at law was there allow¬ 
ed. (a) In 1658, another 
case was argued in the Ex¬ 
chequer on the sdmc point: 
but no judgment appears to 
have been given. (6) After the 
Kestoration there occurred 
on this subject the two cases 
following f namely, King v. 
Standish (c), and King v. 
Welhy* {d) The former was 
a case of demurrer on action 
of prcemunire in the King’s 
Bench. It began whilst 
Kelynge was Chief Justice; 
who, after argument, thought 
it a fit case for adjournment 
into the Exchequer Cham¬ 
ber. (c) But, afterwards, 
when Lord Hahe was become 
Chief Justice, he is said to 
have held that the case was 
not within the statute of 
munire, on which nothing 
farther was done in the 
case. {f)> In the latter case, 

(o) Morel v., Dotiglas, Hardr. 
23. 

(5) Harris v. CoUHon, Hardr. 
120 . , 

(<?) 2 JTffA. 402. 661. 787. 1 

. Mod, 59. 1 Sid, 463. 1 Lev. 24 J. 


a judgment at law has been 
pleaded to a bill in Chancery; 
and, on the plea’s being over¬ 
ruled, a prohibition was 
moved for in the King’s 
Bench, when Lord Hale re¬ 
commended that it should be 
moved in Chancery to have 
the plea set down again ; and 
he said, that, if it should be 
over-ruled again, then the 
Court would consider wliether 
a prohibition should be grant¬ 
ed. (g) Thus rested the dis¬ 
pute till 1695, when it was 
once more revived by Sir 
Robert^ Atkyns, who, almost 
immediately after resigning 
the office of Lord Chief Baron, 
published an elaborate treatise 
against the equitable jurisdic¬ 
tion of Chancery, in which 
he particularly insisted that it 
could not interpose after a 
judgment at law, Thistreatise 
he addressed to the Lords; 
but, as far as appears at pre¬ 
sent, neither this nor a sub¬ 
sequent publication in 1699, 
by Sir Robert on the Jurisdic- 

(</) Sir Thomas Raym. 227. 
3Keh.%2\. 

(e) 1 Mod. 61. 

(/) 1 Lev. 213. 

(g) T. Raym. 227. 

tion 
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The third reason is most extraordinary ^is an assertion 
of a fact, and,^ an argument, proves too much. Lord 
Nottingham says, that he finds no precedent of an ha^ 
beds corpus ad subjiciendum returnable in Chancery in 
term time, when perhaps it might be proceeded in, much 
less in time of vacation. Could Lord Nottingham mean 
that the Lord Chancfellor never issued ,a habeas corpus 
returnable before himself in term time ? If notf the pro¬ 
position is nugatory, and to that extent it is quite unten¬ 
able. T% fourth objection is, that if the law warranted 
such a proceeding, there would be some practice of it; 
for there was occasion for it in Chambers' case, That 
case is reported in Croke («), but it does not justify the 
observation. The reason that there was no application 
to the Chancelloc^^that case is obvious. Chambers 
having obtained of habeas corpus in the King's 

Bench, the marshafreturned that he was committed on 
the 28th day of September, At that time Michaelmas 
term began early in October. Considering, therefore, 
that the interval bejween his commitment and the com¬ 
mencement of the term exceeded not a few days, his 
omission to apply to this Court for a writ in vacation 
may well be explained without the supposition of a 
defect of jurisdiction. There is a good general reason 
also for forbearing to make the application to the Lord 
Chancellor, which may account for that want of prece¬ 
dents to which Lord Nottingham attaches so much im- 

‘ * (a) Cro. CaVf 153.168. 

tion of the Peers, in which after as before judgment, 
he again inveighed against has been ever since exercised 
Chancery, produced the least without controversy or inter¬ 
effect : on the contrary, the ruption.’’ (a) 
jurisdiction of equity, as well 

(a) [Some valuable strictures jurisdiction of the Court of Chan- 
on Sir Edward Coke's objections eery may be found in IVooddc- 
to the antiquity of the equitable" fpn*8 Lectures, i. 176. eiseq.] 

portaiice 





CbowleV's 

Case. 
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1818. portance. Commitments are commonly for criminal, 
supposed criminal matter; if the Lord Chancellor^ 
Case. on tlie return of the writ, found that the party was com¬ 
mitted for a bailable olfence, he could not discharge 
him, and bail could be taken only in die other court; 
the Chancellor being unable to proceed in a criminal 
matter, the return must be made in the King’s Bench. 
The practice of applying to that Court, therefore, be¬ 
came almost universal; nor could any benefit in such 
cases be obtained by an application to the Lord Chan-- 
cellor in vacation. 


Lord Nottingham tlien refers to die statute 17 Car. 1, 
c. 14., meaning 16 Car. 1. c. 10. (a), and argues that 
that statute would have provided for delays in granting 
the writ in Chancery, as well as in||H courts, if this 
court had been competent to grant it!^ But the object of 
that act was the abolition of the Court of Star-Chamber; 


and the provision for issuing a writ of habeas corpus was 
merely incidental, and confined to cases of commitment 
by the order of any court pretending a like jurisdiction; 
for those' cases it provides against delay in the remedy by 
writ to be obtained from the King’s Bench or Common 
Pleas. The jurisdiction of particular courts was not in 
question. The sixth reason is, that if the Chancery 
had any such standing power in time of vacation, doubt¬ 
less die whole vacation business of the Chancery would 
by this time have been nothing else than a gaol-delivery 
for all England. Considering the nature of the commit¬ 
ments at that time, namely, for insolent speeches before 
the council, and turbulent speeches at Guildhall, charges 
of which the Chancellor could take no cognizance, this 
apprehension seems rather gratuitous. Of the bill which 
had then recently passed the House of Commons, and 


(a) See sect. 8. 


stands 
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stands as a seventh reason, I know nothing, (a) The 1818. 
observation in the margin, that the act for the abbre- 
viation of Michaelmas Term passed in tliat very session, Casp.'” * 
to which act the objection was made, that tlie prisoner 
would lie a fortnight longer in vacadon, applies to those 
persons only who had recourse to courts of common 
law. It was true that an application to the Court of 
King’s Bench would be delayed; and that objection 
exists, although the Chancellor is competent to issue the 
writ in vacation. 


Considering, therefore, the situation of the judge, and 
the reasons which he assigns, no authority can be as¬ 
cribed to this decision. The principal ground on which, 
as Lord Nottingham says, he was advised to put it, name¬ 
ly, the want of prepdents, was a mere pretence, and most 
untrue; and the conclusion is expressly contradicted 
by the opinions of Lord CoJee and Sir Mathew Hakj 
adopted by subsequent text writers. (6) 

In the present’Instance, the bankrupt was committetl 
four days after the term began; this therefore is not a 
case of commitment in vacation, within the statute; and 
the writ, if issuable at all, can be issued only at common 
law. 


The Lord Chancellor having read an entry of the re¬ 
sult of an application to Lord Loughborough in 1797, in 


V. 

(fl) Lord Nottingham probably 
referred to the habeas- corpus act, 
which originally passed the House 
of Commons in 1674, (New Par¬ 
liamentary History, V. 4. |). 665.) 
though it did not receive tberoyal 
assent till 1679. (Id. p. 1148.) 

{b) Bac. Abr. Hah. Corpus B. 


Com. Dig. IJah. Corpus A. In 
Shephard's Abridgment, it is 
stated that the Latin or legal part 
of the court of Chancery " con¬ 
sists in the granting of writs of 
habeas corpus, which no other 
court can grant in vacation time ” 
Voce Court, part I. p. 464. 

N(mlan*s 
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1818. No'wlan*s case» in winch the discharge of the bankrupt 
CRowj^y*8 refused, Lord Loughborot^h expressing an opinion 

that h^ had no jurisdiction (a); proceeded thus : 

' 0 * 1 ' 

peaking with great deference to Lord I^oughbormcgh, 
it appears to me that tliis reasoning is wrong. I find 
that it was the practice before the statute 5 Geo. 2. c. 30., 
for the Lord Chancellor to dis<^arge prisoners under 
commitmeht from commissioners of bankrupt, by order; 
and it seems clear that that act has not deprived this 
court of the authority which it then possessed. It is to 
be observed also, that the application in Ncm:la?i's case 
was within two terms after the commitment; and the 
Lord Chancellor therefore shopld not have stated that 
the only mode of obtaining the prisoner’s discharge was 
by application to a common-law judge. I think that 
that must have been the mistake of the person who sat 
under tlie Lord Chancellor, 


This Court has, in several instances, on petition, 
ordered the discharge of persons Ctyinmitted by the 
commissioners; sometimes ordering the commissioners 
to discharge him, sometimes the jailer, passing over the 
commissioners. 

The instances, however, are not numerous. One of 
the earliest is Ex parte James in 1719. (i) In Ex parte 

(«) On diligent search in the cellar Parker. 1719. Ex 

office of the secretary of bank- parte James. — Wife committed 
rupts, this entry has not been by commissioners for refusing to 
found. prove her husband a bankrupt. 

(A) 1 P. JV. 610. For co{)ics Lord Chancellor said he knew of 
of the entries in this and the fol- no law to compel a wife so to do, 
lowing cases the Editor is in- and ordered the jailer forthwith 
debted to the obliging attention to discharge her from the coin- 
of Mr. Pensatn; — “ Lord Chan~ misaoners’ warrant.”. 

Ling- 


Instances in 
which the 
Lord Chan- 
lor, on peti¬ 
tion, has or¬ 
dered the dis¬ 
charge cf pri¬ 
soners com¬ 
mitted by coin- 
misssioners of 
bankrupt. 
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J^ingood (a), on the petition of a bankrupt committed 
by one of the common-law judges on the certificate of 
the commissioners of ; his refusal to attend their sum- : 
mons (Z>), Lord, Hardwicke said, “ It is an entire new 
que^ion, and quite a new case; and therefore’ at the 
first opening of it I had a great douBt, whether I could 
properly determine the legality of the commitment, as 
a habeas corjms might have been sued out, and have 
been decided by the judges of the common la% .vjyhich 
is the ready way. But I do remember a case of John 
Ward, before Lord Chancellor' King, not unlike the pre¬ 
sent, where he determined a commitment by commis¬ 
sioners of bankrupt to be justifiable, after he had taken 
some time to consider of it.” 


1818. 

CaowtEv’s 

Case 


A like practice occurred in JEspaiie 18th 

October', 1725 t^c), and in the bankruptcy of Thomas 
Mace, in September and December, 1728. {d) ■ 

Mr. CuU 

(a) 1 Aik. 240. See p. 242. {h) 5 Geo. 2. C. 30. $. ^ 4 , 


(c) Lord Chancellor. 

Decimo iertio die Octobris, 
1125, c.v parte Thomas 
Brailsford el Robti Cas~ 
tell ef Johi Rogers. 

Whereas.' Thomas trails- 
ford did, on the ] 1th day of 
August last past, prefer his 
petition to me, thereby set¬ 
ting forth, that a commission 
of bankruptcy issued against 
him tlie 4'th day of February, 
1722, directed to sundry 
commissioners therein named; 
that the petitioner was seve¬ 
ral times examined by them 


upon oath, touching the dis¬ 
covery of his estate and ef¬ 
fects, and made a full disco¬ 
very thereof, and delivered, 
up the same, and that the 
petitioner apprehended he 
had complied in every re¬ 
spect, to the satisfaction of 
the said commissioners, yet 
the commissioners did, by 
their warrant dated 7th of 
May, 1723, commit the peti¬ 
tioner to the prisoh of the 
Fleet, there to remain till the 
petitioner submitted to be 
examined, and there the pe¬ 
titioner hath ever since been 


{d) See note, p,"38. 


a close 
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Mr. Cullen. 

It was understood that your Lordship in Tayloi'^s 
case (a), had decided that a bankrupt under commit¬ 
ment 


' (o) 8 Ves. 328,, and see Ex parte HiamSf 18 Ves.H^. 

parte Tomkmson, 10 Ves, 106. 


a dose prisoner; that the 
petitioned was always ready 
to be further examined, as 
the said commissioners should 
require, and of such his sub¬ 
mission and readiness gave 
notice to the said commis¬ 
sioners, and particularly by 
d letter dated 5th March last, 
but the said commissioners 
not taking any notice thereof, 
the petitioner applied by his 
petition to the late lords com¬ 
missioners for the custody of 
the great seal, praying their 
lordships to direct the said 
commissioners, by some short 
day, to further examine the 
petitioner, and thereupon 
dfscharge tlie petitioner from 
his imprisonment, unless they 
should see good cause to the 
contrary, to be by them cer¬ 
tified in writing to their lord- 
ships ; upon hearing of which 
petition, on the 7th of April 
last, their lordships, ordered, 
that the commissioners or the 
.major part of them, upon ap- 
.plication to be made to them 
on behalf of the petitioner 
and notice of the said order, 
should appoint a time and 
place of meeting for the fur¬ 
ther examination of the pe¬ 


titioner, of which notice was 
to be given in the London 
Gazette, which was accord- 
ingly given, and appointed to 
be on the 5 th day of Maij 
last, upon which day tlie 
commissioners adjourned the 
petitioner’s further examin¬ 
ation to the 7th of the same 
month, at which time the 
commissioners further exa¬ 
mined the petitioner, and 
again adjourned to the 11th 
eX May, when the commis¬ 
sioners finished the petition¬ 
er’s examination; and the 
petitioner, after having been 
examined, entreated the said 
commissioners to release him 
from his confinement; where¬ 
upon the commissioners as¬ 
sured the petitioner they were 
ready so to do if the assignees 
thought fit; and that the pe¬ 
titioner then represented to 
the commissioners, how hard 
it was that he should sulfer 
imprisonment, notwithstand¬ 
ing he had fairly answered 
all the questions that had 
been propounded to him; and 
the commissioners thereto 
replied, they believed he had 
not concealed a groat from 
his creditors, and did not 

make 
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jnent for not answering, could not be discharged on pe¬ 
tition, but must obtain a writ of haheaa Tliat 

rule 


1818. 

Cnowi.EY’s 

Case. 


make any objection whatso¬ 
ever against the jictitioner’s 
behaviour or examination, or 
that they were the least dis¬ 
satisfied therein, but ordered 
the petitioner to withdraw, 
and after some short time the 
petitioner was again called 
in before the said commis¬ 
sioners, and then he was told 
by the said commissioners, 
that th(;y could not release 
the petitioner, but that he 
must have a little patience, 
or to dial etfect, and express¬ 
ed themselves soriy for the 
ill state of health the pc'ti*- 
tioner ■was then in, and which 
{as the petitioner lydieved) 
was occasioned hy his con¬ 
finement ; that tlu* petitioner 
hud, ever since the 7th of 
172:1, been confined 
within the walls of the said 
prison, and was thereby re¬ 
duced to a languishing state 
of health, and witiiout my 
interposition was like to bo a 
prisoner for life, wliich was 
in danger of being sliortened 
by such his imprisounient; 
the petitioner therefore pray¬ 
ed that I would order the 
said commissioiK'rs to dis¬ 
charge the petitioner from 
his said imprisonment, or that 
I would make such order as 
VoL. n. 


to me sliould seem meet. 
Whereupon 1 ordered all par¬ 
ties concerned, or their agents, 
to attend me on the matter 
of the said petition,* the then 
next day of petitions, where¬ 
of notice was forthwith to he 
given ; and whereas Robert 
Cadcll and John Rogers, as¬ 
signees of the estate and ef¬ 
fects of Thomas BraUsfordy 
a bankrupt, and Samuel 
Clark, Benjamin Bond, IVil- 
liani Parkin, John Robinson, 
Samuel Prune, and Joseph 
Hall, creditors of the said 
bankrupt, did on the said lltli 
day of An (rust l^st past, pre¬ 
fer their petition to me, there¬ 
by setting forth, that upon 
the 4th of February, 1722, 
a comnyssion of bankruptcy 
was awarded against the said 
d'liomas Brails ford, and the 
said Brailsford was several 
times examined before the 
major part of the conimis- 
sioners in the said cotnmission 
named; that it appeared upon 
such examinations that all 
the bankrupts estate and ef¬ 
fects whatsoever had been, 
upon the 3d and 4 th Janu¬ 
ary preceding the said com¬ 
mission, assigned unto Mr. 
George Brailsford and Mrs. 
Jane Perkins, two of his near 
D relations. 
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Crowley’s 

Case. 


rule ij> consistent with Lord Loughborough's decision in 
Et parte No'nian. The question, however, is not ma¬ 
terial 


relations, and that on the 
10th of October 1722, an ac¬ 
count was stated between 
tile said Thomas and George, 
and the balance thereof was 
the sum of 1000/. to the said 
George Braihford, and that 
on said 10th of Oc/o/ycr 1722, 
the said 'J'/tomai gave George 
his bond for payment of the 
said 1000/., at the end of 6 
or 12 months after the date 
thereof, and that before the 
time the said money became 
due on the said bond, flic said 
Thomas confe.ssetl a judgment 
for 1000/. on a rimhialus to 
the said George Brails ford, 
hut tlie said Georne never 
delivered up or any ways 
canceiii’d the .said bond, and 
that at t’u' said Imie, the said 
Thomas assigned over several 
dcbt.s, and the lease of his 
hou«e, to the said Geo ge, 
without any dcicazance on 
the pait of t!ie .said George 
Brai/sforcl; hut it did not ap¬ 
pear by tlie books of tlie 
said bankrupt, tliat the sum 
of lv)00/. or any such sum 
was due from the said Tho¬ 
mas to the said George Brails- 
ford ; that the commissioners 
examined the said Thomas 
TraUsford touching the dis¬ 
position of a sum of IfiOO/. 


which he had received of the 
petitioner Rogers at one time, 
and about several other of 
his effects, of which he giving 
no satisfactory account, the 
commissioners committed him 
close prisoner to the Fleet ; 
and upon the said bankruplks 
application to the late Lord 
Chancellor, in Julif, 1724<, 
to be discharged from such 
commitment and to have his 
certificate allowed, his lord- 
ship, upon examination of the 
matter, upjiroved of the com¬ 
missioners’ proceedings, and 
utterly refused to allow his cor. 
lificatc, or to discharge him 
from the coinmitmcnt; in the 

t 

mean t line, the pel it ioners,(ihe 
assignees,) filed their hill in this 
court aaainst the said Georr>e 

■ O 

and Tfujivns, to be relieved 
agidnsL such judgment and a.s- 
feignments.and prayed a disco- 
7ery d hen the bond for 1000/., 
given by Thomas to Geoige 
was jiayablc, and to come to a 
fair account with the petitioi.- 
ers, to which hill the defend¬ 
ants George and Thomas put in 
their answer; and upon hear¬ 
ing counsel on bill and answer, 
the court granted an injunc¬ 
tion to stay the defendant 
George's proceedings on his 
said judgment, and ordered 

the 
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terial to the present case, the bankrupt l)eing brought 
before the C’ourt by writ of habeas corpus. 


The 


1818. 


Crowlkv’s 

Case. 


the monies wliieh the goods 
taken in execution uniounled 
to, to be brought into court, 
where it remains ; on the 8tli 
of December last the cause 
came on to bo heard before 
the then Lord Chancellor, 
who, as the petitioner ap¬ 
prehended, was fully of opi¬ 
nion that if such bojid was 
not payable till after the 
warrant ef attorney and exe- 
cutioji taken by llie said 
Crorge, (wliich by the bank¬ 
rupt s depositions a})pe:xied it 
was not,) that the said judg¬ 
ment and assignments were 
fraudulent, and ought* to I)e 
set aside, and that it did not 
appear that the said balance 
of 1000/. vvas really due to the 
said George Brailsford, and 
therefore directed tl»c master, 
to whom ibc cause vvas refer¬ 
red, to look into the accounts 
between the said Thomas and 
Ceoro-fj.and inquire into the 
said bond, from the said 
Thomas, for payment of 1 OOOt. 
to the said George^ and to 
state when the said 1000/. 
was made payable, whether 
before or after the warrant of 
attorney to confess judgment 
from defentlant Thomas to 
the defendant George, and 
that both sides should be 


examino-d on interrogatories, 
as by the said decree might 
appear; in April lasf^ilic said 
'Thomas Brails ford petitioned 
the Lords Commissioners, in 
order to his discharge, and to 
be lurthcr examined before 
the said commissioners, whicli 
examination tlieir Lordships 
granted, and ordered that, at 
such his examination, he 
should have l!ic sight of all 
liis books and pajxjrs of ac¬ 
counts, and h^s depositions, 
before he gave in such his 
second examiaatioii; on the 
7th of Map last the commis¬ 
sioners attended him again 
with all his liooks, papers, and 
his former depositions, and 
then shewed him the deposi¬ 
tions of said George Brails- 
ford, on the 7th of Map 
l'i‘2.?), which related to the 
time of payment of the said 
bond to the said George, and 
to the assignment of his ef¬ 
fects, and asked whether he 
could recollect any thing 
that varied Iroin those depo¬ 
sitions ; and the said 'Thomas 
thereupon carefully perused 
the said depositions, and 
sw^ore that such depositions 
were just and true as to every 
particular, and declared that 
ho could not depart from 

such 
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Cftowr.Kv’s 
Case. 
Juh/ IS. 


The LoniJ Chancellor. 

Since I was last here, 1 have .spent many hours in 
researches on this (question. I have not yet arrival at 

the 


such depositions, nor give 
uny otlicr answer to the 
said questions; that the peti¬ 
tioners, the assignees, on the 
28th of Mat/ last, filed inter¬ 
rogatories in this Court for 
the examination of the said 
Thomas Brail^ord, pursuant 
to the said decree, some of 
which were to tlie same effect 
with the question.s asked him 
before the commissioners, a 
copy of wliich interrogatorie.s 
was carried to him the same 
day, and all his books which 
related to his examination, 
and an exact copy of his de¬ 
positions which were given 
before the commissioners, was 
left witli him the same time 
for his examination, and tJie 
said Thomas declaied again 
that lie had no further occa¬ 
sion for his books, for that I.e 
had fully perused them, and 
that he w'ould send liis ex¬ 
amination to a gentleman of 
credit at the bar to sign, and 
that it should be forthwith 
put in; that notwithstanding 
several applications had been 
made to the bankrupt, and 
several summons taken out 
before a master to whom the 
cause stood referred, the .said 
Thomas Brads ford had not 
nut in his examination, nor 


were the petitioners as they 
could find, likely to have the 
same; the petitioners upon in¬ 
quiry found tliat such examin¬ 
ation of the said Thomas 
Brads ford is prevented by 
the said defendant GeorgCy 
and has reason to suspect 
that the said George or his 
agents were endeavouring to 
persuade the said Thomas 
BrnUsfnrd, on liis said ex¬ 
amination, to conceal the 
truth of the said transactions, 
and that in case the s.iid 
Thomas should be discharged 
from his commitment, neither 
any examination at all, or at 
lea.st ail in.suflicienr one vtmukl 
be put in by the said Thomas 
BrnUsford; that the said 
Thom.as Brails ford great¬ 
ly luidcr the influence of the 
.sail] Geo roe, and the greatest 
part of the money received by 
tlic said Thomas of the peti¬ 
tioners H'as to pay bills of 
exchange, to the payment 
whereof the saitl Groroe, and 
his partner at Oporto, would 
otherwise have been liable, 
and w'a.s received of the peti¬ 
tioners by bilks drawn liy the 
said Thomas BraiUfurd on 
the said George, and liis part¬ 
ner at Oporto, and was, in¬ 
deed, a <*ontrivance ol’ the 

kiiid 
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file end of them, but 1 will now dispose of it, so liir as 
t») explain the real state of Jcn/it's’a case, which seems 
to me not to have been fully understood. 

It 


1818. 

Crowi.i'.y's 

C'aso 


said (h’or^e to get his own 
bills paid with tlie petitioner’s, 
money. That tlic petitioners 
liave been at a grt'at expence 
in bringing and prosecuting 
the said suit, and lioped tliey 
should succeed, and tliat a 
fair examination, (if the same 
could be had from the said 
bankrupt,) would contribute 
thereto, but could not expect 
the same so lojig as he was 
under the influence and di¬ 
rection of the said George 
and his solicitor, and his ex¬ 
amination was to be drawn 
for them and for their inte¬ 
rest ; they, therefore, })rayed 
that the said bankrupt might 
be brought up and examined 
viiu1 voce on tlie said interro¬ 
gatories, before the said mas¬ 
ter, and tiuit the said bank¬ 
rupt might not he discharged 
till he hud put in a fifll ex- 
amiiuition to the said inter¬ 
rogatories ; and in case lie 
should refuse to put in any 
answer thereto, that the peti¬ 
tioners might make useol his 
said depositions instead of 
such his examination; or that 
I would make such other order 
us i should think fit: Where¬ 
upon r ordered all parties con¬ 
cerned, or their agents, to at- 

I) 


tend me on the matter of the 
said last-mentioned petition, 
the then next day of petition, 
at whicli time I hud^ippointed 
the petition of the said bank¬ 
rupt to be heard, whereof 
notice was forthwith to he 
given : Mow this present 
Iflth day* of October, 1725, 
both the said petitions com¬ 
ing on to be heard together, 
upon hearing of Mr.Solicitor- 
(jenei'ul, Mr. Liitxoijc/te and 
Mr. Green, of counsel for the 
said Thomas Brailsford the 
bankrupt, and of INlr. Attor¬ 
ney-General and Mr. Talbot, 
of counsel for tbe said 
CustcU and John Rogers, and 
also of Mr. Doxese one of the 
commissioners in tbe said 
commission, and who signed 
tlie said warrant of commit¬ 
ment, and what was alleged 
on both sides, I do order, 
that the coniinissioners in the 
said commission of bankrupt 
named, do discharge the said 
Thomas Brnilsjord from their 
said commitment to the pri¬ 
son of the Fleet, and by con¬ 
sent of the said counsel for 
the said Thomas Brailsford, 
I do further order, that at 
the charges of the said peti¬ 
tioners the assignees, he the 
;» said 
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It is a circumstance material to be recollected, that Sir 
Mathew Hale, wlio adopts Lord Coke's doctrine, (and in 

such 


said Thomas Brailsford the 
bankrupt, do attend the Mas¬ 
ter to whom the afore-men¬ 
tioned cayse stands referred, 
and be examined vivdvocc to 
the interrogatories filed in 
pursuance of the decree in 
the said cause. 

Ivixc:, Chancellor. 

(6) Lord Chancellor King. 

Scplnnhrr ‘7th, 1728. 

Jle Thuma.s Macc. 
bankrupt’s petition j)rc- 
sented same day, stating that 
on 2f)th Nox'cniotr, 172(j, 
commission liad isse.eti against 
petitioner, and petitioner’s 
conformity; that o;i ;kl 
hniari/, 1727, pt titioner was 
taken up on euininission- 
ers’ warrant of that date, on 
suspicion oi‘ concealment of 
liis effects, and for pri'vari- 
cating in Ins examinalion, as 
tlie warrant did mention, and 
made a close prisoner in the 
A7«g'.v Bench, and had so re- 
m.aincd ever since, stating 
also Ills great distress, and 
that no prosecution or pro¬ 
ceeding wliutevcr had bc'en 
had against him respecting 
such concealment; and pray¬ 
ing that a short day may be 
appointed for the commission- 
■‘Ts to udvo Ids < xamination in 


prison, in order to his dis¬ 
charge. 

Lord Chancellor ordered, 
that the commissioners 
should forthwith appoint 
a time to meet and furr 
ther examine the peti¬ 
tioner, and reasonable 
notice sliould he given 
to the assignees ; and if 
upon such further exam¬ 
ination, the commission¬ 
ers should he satisfied 
that the petitioner liad 
made a fuii discovery, 
tiien fliev were to dis¬ 
charge him out of cus¬ 
tody, so a:, that he might 
nof.be detaiiu'd tlierein 
npc.ii account of the of¬ 
fences for which they 
committed Iiim. 

Loid Chancellor King. 

I'iccrmhcr, 1728. 
saiil 'I'ho.nas Macc. 

I'urthcs piiition of said 
Thomas iMaec, staling tlic 
order on iiis fornier petition ; 
that the jictitioiu r had caused 
the said three acting commis¬ 
sioners to he served with the 
said order, and had applied 
to them for a meeting, which 
they did refuse to appoint, 
alleging their power was de¬ 
termined by the demise of his 
late mai<'''fy; [icfilioncr'fc cre¬ 
ditor^ 
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such a manner as to show that that part at least of liis 
work cannot be justly characterised as a loose note(«), for 
he takes a distinction which Coke had not taken, and must 
be considered as having applied his great judicial mind 
to the subject,) B\r Mathew Hale, I say, retired from the 
office of Chief Justice, in 167.5, and died in 1676. (Z>) 
The dates arc important in this way; Lord Nottingham in 
Jenkes'a case, argues on the statute 16 Car. l.,that flie 
Court of Chancery could not have power to grant the 
writ at common law, because no provision has been 
made as to this court in that statute; but it is clear that 
Lord Hale, who left his work transcribed ft)r publica¬ 
tion after liis death, and tliere cxj^ressly states that the 
Cliancery has the power of issuing a writ of habeas cor^ 
pus in the vacation as well as in the term, must have 
known the statute of 16 Car. 1., and could have seen 
no objection arising fnjm it agaijist tliat doctrine. 


1818. 


Crowlsy‘» 

Case. 


Jilacksfone, in his Commentaries (r) ha.s given the his¬ 
tory of the writ of habeas corpus ad subjiciendum, per¬ 
haps not altogether with his usual accuracy. His 
words arc [d), “ but the great and efficacious writ, in 
all manner ol’ illegal confinement, is that of habeak 

(«) TVjhiiol's Opinions, p. 100. 

(/)) Emlmt's Preface lo Halves Pleas of the Crown. 

(r) Vol.iii. p. 131. 

(rf) .3 ('oinrn. 131. 


tditors had not thouglit fit to 
renew the said coininission, 
nor, as the petitioner did be¬ 
lieve, ever would, and peti¬ 
tioner submitted he had been 
sufficiently punished by two 
years’ imprisonment; and 
praying or relief and dis¬ 
charge out of custody. Upon 
.''fading said petition, and 

D i 


hearing counsel, and reading 
the affidavit of Thomas Chat- 
U/, as also said former order, 
I.ord Chancellor ordered 
that the petitioner be 
discharged out of said 
prison, so far as be is 
therein detained by vir¬ 
tue of said commission¬ 
ers' wan ant. 
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corpus ad subjiciendum^ directed to the })erson detain¬ 
ing another, and commanding him to produce the 
body of die prisoner, with the day and cause of his 
caption and detention, nd faciendum^ suljiciendum, et 
recipiendum^ to do, submit to, and receive whatsoever 
the judge or court awarding such writ shall consider in 
that behalf.” It is very material to the jurisdiction of 
this couiV, to recollect in how many cases it issues the 
writ, witli reference to infants and to lunatics, concern¬ 
ing which scarcely any notice is taken in any of oUr 
books, except books of practice. 


Blac/cstone then states this to be, “ a high prerogative 
writ, and therefore by the common law issuing out of 
the Court of King’s Rench, not onl}' in term time, but 
also during the vacation, by a dui from the Chief Justice 
or any other of the Judges, and running into nil parts of 
the king’s dominions: for the king is at all times en¬ 
titled to have an account, why the liberty of any of his 
subjticts is restrained, wherever that restraint may be 
inflicted.” If the account of Jeii/,rs% case published by 
persons who denominate themselves his i’rieiids is cor¬ 
rect, it would appear that a previous application had been 
made to Chief Justice Jioinsford for a writ of habeas 
corpus^ in the vacation, and that he had refused it. [a) 
That representation is not confirn.cd by Lord No/tin^- 
ham's statement. 


Blackstone proceeds, “ if the writ issues in vacation, 
it is usually returnable before the Judge himself who 
iiwarded it, and he proceeds by himself thereon un¬ 
less the term should intervene, and then it may be 
returned in court.” If this is applied to the practice 
of the King’s Bench, subsequent to 31 Car. 2., it is 
accurate; that is, sujiposing the opinion of the Judges 

(«) (i lhivr.ll\ Slate Trials, lifw, iiyfc-. 


delivered 
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delivered in 1758 (a) to be correct, that the justices of 1818. 
that court could issue the writ in the vacation. 

LttOWtTJY 8 
C/HSC* 

BlacJcstone continues, “ indeed, if the party were pri¬ 
vileged in the Courts of Common Pleas and Exchequer, 
as being (or sup})Osed to be) an oflicer or suitor of the 
Court, an habeas corpm ad subjiciendum might also by 
common law have been awarded from thenc% and, if 
the cause of imprisonment were palpably illegal, they 
might have discharged liim ; but if he were committed 
for any criminal matter, they could only have remanded 
him, or taken bail lor his app^earange in the Court of 
King’s Bench, which occasioned the Common Pleas lor 
some time to discountenance such applicationsthat is, 
to discountenance such applications even in the case of 
privileged persons; “ but since the mention of the 
King’s Bench and Common IMeas, as co-ordinate in this 
jm'isdiction, by statute 16 Car. 1. c. 10. it hath been 
holden, that every subject of the kingdom is equally 
entitled to the benefit of the common-law writ, in either 
of those courts, at his option.” That doctrine is very 
remarkable; for the statute 16 Car. 1. gives no jurisdic¬ 
tion to tlie judges of tlie Common Pleas to issue a writ of 
habeas corpus, except in cases there mentioned ; but then, 
by a construction in favor of the liberty of the subject. Construction 
they have grantcil Jlie writ in other cases; and have |hj‘iu,erty of 
inferred from ii statute giving to them power in certain the suliject. 
specified instances, that they possess a general power to 
issue the writ, though applied for by persons not privi¬ 
leged ; a very material observation as to the supposed 
operation of the statute 1 6 Car. 1. to work a negative on 
the proposition that tliis Court can issue the writ in 
vacation. 

BlacJcstone subjoins, “ it has also been said, and by 
'• n) Vide pobf, }». bO. it H'lp 


verv 
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1818. very respectoWe authorities, t\\at the Yxke habeas corpus 

~" ■ I may issue out of the Court of Chancery in vacation: 

Crowley s , , « 

Case. but, upon the famous application to Lord Nottingham 
by Jenkes, notwithstanding the most diligent searches, 
no precedent could be found where the Chancellor had 
issued such a writ in vacation, and therefore his Lord- 
ship refused it.” I observe on this passage, that in sub¬ 
stance it is true, but that the refusal rested on reasons 
beyond the mere wanf of precedent. 

Why, on that occasion, the search was confined to 
precedents of writs of habeas corpus issued in vacation, if 
there is foundation for so many doubts as have been 
expressed, whether the Lord Cliancellor has power to 
issue the writ in term time, it is not easy to explain. If 
well directed towards the object of inquir}', the search 
would have been instituted to ascertain in what instances 
this Court had, as well as in what it had not, issued the 
writ, lor the purpose of collecting the principle on which 
it was issued, and of discovering what was the delect of 
pt)wer in the j>articular case in which api)lication for the 
writ was made. 

lilaclslone then states the ground on which the shit. 
*^1 Car. 2. passed. “ In the case oY Jeuhes, before al¬ 
luded to, who in wais committed by the King in 

council I’or a turbulent speech at GnildhallC (if we are 
to collect what the offence o'i Jenkes was from matter to 
be found in the warrant, {a) I doubt whether Blackstone 
has correctly put this in his text,) “new shifts and devises 
were made use of to prevent his enlargement by law; 
the Chief Justice (as wxll as the Chancellor) declining tp 
award a w’rit of habeas corpus ad subjiciendum in vaca¬ 
tion, though at last he thought proper to award the 
usual writs ad. deliberandum, &c. whereby the })ri.so.ner 
was discharged at the Old JjailnjJ^ (b) 

I 

< (• J/i'ii'iZ/'f '•’■(.lie f'ri:il7> Hi. (.'('in I"'.’. 

I A ‘cord-y 
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According to this you would suppose that there had 
been an application in the vacation, not only to the Lord 
Chancellor, but to the Chief Justice, for a writ of habeas 
corpus ad s:abjiciendim^ that they laid rel'used it, and that 
a w’rit ad deliberandum had been afterwards issued, and 
that he was tlien discharged. 


1818 . 


Cuowi-ey’b 

Case. 


The account in the State I'rials, purporting to be 
})ublishcd by Jctikcs’a friends, 1 suppose accurate as to 
the particulars which I shall ineiition. It slates his 
speech, and tlie charge by the King in council, wiiicli 
according to this statement was Ibunded on affidavits, 
the substance of which is also stated. Then follow's a 
dialogue [a) adverting to the distinction now very W'ell 
known, that the Common Hall is not a court, cxce])t lor The Common 
the jmrposes l<)r which it is made a court by chai’ter; a 
distinction which has introduced the custom of the King the par- 
receiving addresses from the Common Hall in person ft'i, made ^ 

on his throne, and the House of Lords receiving a peti- , 

,, , , , , I . . . , . iliarter. 

lion from the same liody only as the petition ot the indi¬ 
viduals who signetPit. Jen/ces is then committed by a 
warrant, the w’ords of wdiich are given. 


The statute of ifi Car. 1. c. 10. having been jmssed 
before this commitment, and having given to the Judges 
of the King’s ]>en#h and Common l^leas a right to 
issue tlie writ of habeas corpus hi cases therein men¬ 
tioned, (and 1 should think this case one ol'them, because 
the act is expressly made to apply to commitments by 
the King and others in jierson in his council,) in the 
then state of the law', a subject committed for what is 
here represented, (on Avhich 1 shall make no comment, 
except that the commitment w'as of such a nature, that 
one should wish to find in the law a power to ^xamiu,e 


itt 


(f?) 6' Ito!nch'> StiUo Trial?, 1 fy.a. 
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1818. its propriety,) it being clear that under that act of Car. 1., 

^ the Courts of King’s Bench and Common Pleas could 

Crowley’s . , . . . , i . 

(jase. iiot issue the writ in vacation, was altogetlier without 

remedy, unless the Chancellor, being applied to, could 
issue the ivrit in vacation, and make it returnable not 
immediate^ supjiosing him to have issued it for the pur¬ 
pose not of giving immediate relief, but of securing to 
himself, i^he knows the distinction of term, or to some 
other court, in term, the means of deciding whether the 
commitment was proper. 

This case of Jenkes has been so often mentioned, that 
it becomes material to have a statement of it, which can¬ 
not be doubted. In what I consider an authentic copy 
of Lord Nottingham'' Manuscripts, I have found a full 
account, entered by himself, of all these proceedings, {a) 
Lord Nottingham has not given exactly the same account 
of what he said as this })rinted book (b), but in effect it 
amounts to the same. Speaking with all deference and 
respect to this great man, 1 cannot agree tliat the pas¬ 
sage in the Year Book (c), is of no consequence; be¬ 
cause the proposition that when the courts of common 
law are adjourned the Chancery is not adjourned, at 
least raises the question. Can the Chancery grant the 
writ in term time, and if then, why not in the vacation ? 
If you are to say there is a reasoB why this Court can 
grant it in term time, S,nd not in vacation, the doctrine 
that the Court is not adjourned in vacation is applicable 
to that distinction ; and I therefore cannot accede to 

(rt) The Lord Chancellor here cst touts foits overt. 4 Ed. 4. 22.” 
read the passage inserted, ante (23,21.) “ car homepoU aver jiro- 
p. 12. ces hors dc ceo court a ascun 

(b) The State Trials. temps, et Ic Chancelor hors dc 

(r) 4 Ed.'i, “ Quant adjurnc- tenne poit oier causes la” Cromp- 
ment de tenne esl, Ic Chaunccric ton on Courts, 41. b. 42. a. ante, 
Hc sera 2 ms adjornc, car ceo cunr p. 20. 

]f) 


Lord 
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Lord Nottingham's description of this passage as too 1818. 

weak a foundation to build on. Cumvx^s 

Case. 

Lord Nottingham then relates a proceeding, or rather 
circumstances of anodier proceeding before him (a), 
which circumstances are not noticed in the j^rinted ac¬ 
count. All the precedents mentioned are very an¬ 
cient, and very remote from the day on whicl^ this ha]>- 
pened. It appears from the printed case, that this 
gentleman and his friends intimated to Lord Nottmgham^ 
and no one can blame them for the intimation, that they 
were applying, not to know on what jietition the king of 
his grace might have discharged the prisoner, but for 
the writ to which he was entitled in order to his dis¬ 
charge by right, not by favour; and Lord Nottingham 
seems to have been a good deal distressed by the 
application. How the authors of the statement in the 
State Trials got at what passed in the Privy Council 
I know not. The result of what occurred afterwards, 
as far as I am at liberty to state it is, that some of the 
Lords thought that the Lord Chancellor had no right 
to ask their opinion on such a subject, but ought to ad¬ 
vise them ; and it ends in a resolution that the opinion 
of the Judges should be taken on their return from the 
circuits. There follows a large collection of cases in 
which, in old time,•the writ of mainprize had issued; 
with a vei’y learned statement* of Lord Nottingham^ 
opinion, that the right to the writ had been abolished 
by a subsequent statute. (Ji) 

I observe that in the State Trials this is described as a 
very singular case, because the Lord Chancellor re¬ 
fused to bail JcuJces in one instance for want of prece¬ 
dents, and in another against a multitude of precedents. 

Lord Nottingham explains that, by the observation that 

(rt) See ante, p. l-i.' {b) 28 Ed, y. Vide post, p. 85, el seq. 

in 
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1818. in the last instance, the right to the writ was taken 
Cr^lky’s statute, and that the statute (a) which 

Case. given the writ in criminal cases, did not authorise 

issuing it on commitments by the Privy Council. The 
account in the State Trials relates that Chief Justice 
Rain^of'd was applied to for a writ of habeas corpus, 
who refused it; but that afterwards, on his representa* 
tioTif’^Jenkes was discharged. 

It is important, in cases of this kind, to know how 
they end. I have here an account which I cannot but 
take to be veiy auUientic; and it seems that the circum¬ 
stances under which this person was discharged are 
such, {IS can hardly be forgotten in w^cighing the autho¬ 
rity of the case. Lord Nof/mgham's statement is, that 
afterwards in September, Chief .Justice Rainsford being 
returned from the circuit, and the sessions at the Old 
Bailey approaching, Jcnkes's friends moved him for a 
writ to remove the prisoner to the county prison, in order 
that he might be brought within the process of jail-de- 
livery, in which case he must be delivered. The Chief 
Justice came to Lord Nottingham’s house where he was 
indisposed, to be advised; Lord Nottingham thought it 
of ill example, that, without precedent, commitments 
by the Council should, by these means, become subject 
to justices of jail-delivery ; the CLSef .Justice told him 
there were precedents where writs of habeas corpus had 
been issued to the Lieutenant of the Tower, to remove 
a prisoner to Nexvgate; Lord Nottingham said that 
might be, where the King was desirous to expedite the 
trial. Afterwards, considering that all imprisonments 
before trial were ad custodiam and not ad pcenam, and 
that the man, though he used extraordinary means 
to deliver himself, had lain long enough, and that if he 
should come out by the jail-delivery (Lord Nottingham 


(fl) 3 Ed. 1. e. 15. 


there- 
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therefore doubts whether he would not Colne out) it 
would be of ill-consequence; therefore, says Lord JVb/- 
tingham, I advised the Chief Justice to counsel the King 
that it would be better to direct the Chief Justice to take 
security of the prisoner, to appear the first day of next 
term and answer an information. That advice was ap¬ 
proved by the King, and followed. About this time, 
continues Lord Nottingham, Sir Philip Moreton^ applied 
to me for a writ of mainprise. I advised him to peti¬ 
tion the King, and I would speak for him: he did so, 
and I obtained an order for his bailment. 


1818. 


Crowley’s 

Case. 


The result is, that the course that w'as then taken was, 
to apply for a writ of habeas corpus to remove the pri¬ 
soner from the gate-house, into the county wdiere the 
jail-delivery would reach him ; and without determining 
whether that writ could be had, he was discharged. 
In weighing the authority of Jenhes'a case, we should 
not at this day look to it with the impartial eyes which 
become a court, if we did not recollect the beginning, 
the course, and the'conclusion of it. {a) 


,iuhjy SfO. 

The Lord Chancellor, liaving inquired, whether 
notice of the bankrujpt’s application for the writ had 
been given to the commissioners, and having received 
an answer in the negative, })roceeded thus : 

It appears on the old orders that notice was given to 
the commissioners, and I learn from some reports 
published a few days ago, tliat an action has been 
brought for this commitment, against the commis- 
sioners.(6) On looking at the affidavit to take this case 
out of the exception iit the statute 31 Car, 2., which 

(t) V'xdcf.Qsi, p, 6S. S". ft seq. (f>) 2 SiniL ‘Jfil. 

sceni» 



48 


CASES IN CHANCERY. 


1818 . 


Crowi-ey’s 

Case. 


Writ of habeas 
corpus a high 
prerogative 
writ. 


The liberty of 
the subject 
most especial¬ 
ly regarded 
and protected 
by the com¬ 
mon law. 


seems a little insuflficient, it does appear that the bank¬ 
rupt has been pressing to obtain his release, for the 
purpose of enhancing damages for the commitment. 

I proceed to state what I find in the books on the 
competence or incompetence of this Court to grant the' 
writ of habeas corpus. 

The doctrine originates in the maxim of law, that the 
writ of habeas coipus is a very high prerogative writ, by 
which the King has a right to inquire the causes for 
which any of l)is subjects are deprived of their liberty {a ): 
a liberty most especially regarded and protected by the 
common law of this country. The first mention of the 
doctrine which it is necessary now to cite, is to be found 
in Lord Cuke's reading on Magna Char/a, in which he 
states his opinion that this Court has a right to issue the 
writ. I lis words arc these, “ The like writ” (of habeas 
corpus) “ is to be granted out of the Court of Chancery, 
either in the time of the term, (as in the King’s Rench,) 
or in the vacation ; for the Court oi Chancery is nj^cina 
justiciec, and is ever open, and never adjourned, so as 
the subject, being wrongfully imprisoned, may have jus¬ 
tice for the liberty of his person, as well in the vacation 
time, as in the term.” {b) 

In another part of the same reading, he says, “ Now 
it may be demanded, if a man be taken, or committed to 
prison contra legem ierrec^ against the law of the land, 
what remedy hath the party grieved ? To this it is an¬ 
swered, first, that every act of Parliament made against 
any injury, mischief, or grievance, doth either expressly 
or impliedly give a remedy to the party wronged, or 
grieved, as in many of the chapters of this great charter 

(a) Sec Ila/e's Histoiy of the (A) 2 Inst. 55. 

Common Law, 193. 


ajipeaveth; 
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appeareth; and, therefbi-e, lie may have an action 1818. 
grounded upon this great charter, &c. And it is pro- caowLEY’ 
vided and declared by the statute of 36 Edw. 3., that if , Case, 
any man feeleth himself grieved, contrary to any article 
in any statute, he shall have present remedy in Chan¬ 
cery, (that is, by original writ,) by force of the said arti¬ 
cles and statutes. 2. He mav cause him to be indicted 
upon this statute at the King’s suit, &c. 3. He jjtiay have 
an habeas carpus out. of the King’s Bench or Chancery, 
tliough there be no privilege, 8cc. or in the Court of 
Common Pleas, or Exchequer, for any officer or privi¬ 
leged person there.” («) 

There is a passage in his reading on a later statute, 
not so explicit, to the same purpose. That Curia Cun- 
cellaruc, was ofjicina jusiilidi; for in those days,” (he 
refers to the reign of AWti'. 1.,) “ not only origintd writs 
in liegisi* Canccllariu’, but all commandments upon any 
occasion for tlie safety of the nation, or tlie good govern¬ 
ment thereofi were by writs, and passed under the great 
seal; and thereforfi necessary in those days, that the 
Chancellor, having the custody of th e great seal, should 
be about the King at all times; anti this is the cause 
that the Court of Chancery cannot be adjourned.” (^) 


Lord Coke again,# in two or three passages of the 
Fourth Institute, notices this power of the Court of' 
Chancery. “ This Court,” he says, “ is the rather 
always openand then he subjoins the special reason 
why it is alw^ays open : “ for, that if a man be wrong¬ 
fully imprisoned in the vacation, the Lord Chancellor 
may grant a habeas corpus, and do him justice according 
to law, where neither the King’s Bench nor Common 


(a) li Inst. 35. 

VoL. 11. 


E 


[(>) 2 Inst. 552. 


Pleas 
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1818. Pleas can grant that writ but in the term time ; but thisf 
, Court may grant it either in term time or vacation." (a) 

Case. 

It is quite clear here, that Lord Cohc^ when he wrote 
the fourth volume of his Institutes, still continued ot 
opinion that the Court of King’s Bench could grant the 
writ only in term time; an opinion which I think is not 
well founded, but which it is extremely difficult to deny 
would have been thought well founded, at the time when 
Lord Col^e wTote: he appears of opinion also, that the 
Court of Commou Pleas can grant the writ only in 
term time ; and when he wrote it would have been ex¬ 
tremely difficult to maintain that the Common Pleas 
could grant the writ at any time, except in favour of a 
privileged person; though afterwards, in BushclVs 
case (i), the judges of that Court were of opinion that 
they could grant the writ in the case of persons not 
}iriviloged. 

In another passage of the same treatise, Lord Coke 
says, “ So odious was unjust im])rrsonraent, or unjust 
detaining of any freeman in prison, as in ancient time 
there lay a writ De jiacc et mprisoiiomcntOj &c. vhi liber 
honio^ &c. tmo modo propter ivjustam copiionem^ ct alio 
modo propter injttsiam detentionem^ See. And there you 
may read the form of the writ of uppeal, de pace et inn- 
prisonamentOf which we have the rather remembered, 
that it may be observed what several remedies the law 
hath allowed for the relief and ease of the poor pri¬ 
soner. But the readiest way of all is by habeas corpm in 
the term time, or in the vacation out of the Chancery, as 
you may read at large in the second part of the Insti¬ 
tutes, Mag. Carla, cap. 2.9., and Staiut. de Gloc. cap. 9., 
and the exposition n})on the same. 

(ff) 4 In%l. s!. (rj 4 Insl. IS:? 

(5) Vide pad, p. 54. 

Jn 
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In the chapter on the Courts of the Forest, is a pas- 1818. 
sage which seems not to have been cited in many discus- CrowZ^I 
sions on the subject: — “ Out of this case we do observe Case, 
six conclusions..^ 1st, That the law of the forest is al¬ 
lowed and bounded by the common laws of this realm, 
and therefore it is necessary, that the judges should 
know, and be learned in the same. 2d. That though 
the verderors be judges of the Swanimote, and tke stew¬ 
ard but a minister, yet the presentment in that court is 
as well by them as verderors, as by foresters, or keepers, 
regarders, and agisters, by the law of the forest. 3d. That 
a forester or keeper may arrest any njan that kills or 
chaseth any deer within the forest when he is taken 
with the manner within the forest, or if the offender be 
indicted. But then it is demanded, what if a man be 
so imprisoned, and after offer sufficient pledges, and they 
are not taken, what remedy for the party, seeing there 
are very seldom justice seats for forests holden ? The 
answer is, that in the term time he may have ex merito 
a habeas corpus out of the King’s Bench, or 
if he have privilege, out of the Court of Common 
Pleas, or of the Exchequer, or out of the Chancery, 
without any privilege, either in the term time, or out of 
the term in time of vacation; and ujion the return of 
the writ, he may be bailed to appear at the next eire to 
be holden for the forc^.” {a) 

Such being the docM’ine of Lord Cokc^ it becomes ne¬ 
cessary to take notice next of the statute 16 Cm\ 1. c. 10., 

“ For the regulating of the Privy Council, and for 
taking away the Court commonly called the Star- 
Chamber,” which contains this enactment relative to 
the writ habeas corpus; “ That if any person shall here¬ 
after be committed, restrained of his liberty, or suffer 


frf) 4 In^t. 2!>0. 

j: 2 


impn- 
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1818 . 


Crowley’s 

Case. 


imprisonment, by the order or decree of any such Court 
of Star-Chamber, or other court aforesaid, now or at 
any time hereafter,. having, or pretending to have, tlie 
same or like jurisdiction, power, or authority, to commit 
or imprison as aforesaid, or by the command or warrant 
of the King’s Majesty, his ht;irs or successors, in tlieir 
own person, or by the command or warrant of the Coun¬ 
cil Board, or of any of tlie Lords or others of his Ma- 
jestj^’s Privy (k)uncil, that in eveiy case every }>erson so 
committeil, restrained of his liberty, or sulfering im¬ 
prisonment, upon deman(i or motion 1)y liis connsel, or 
other employed, by him I'or lliat purj>ose, unto the 
judges of the Court of K ing’s Ihencli or f’ommoii Pleas, 
in open Court,” (that is, t;) the Court,, and not to the 
judges individutilly,) “ sliall, without delay, upon any 
pretence nliatsoevor, for dio ordinary fe t-s usuali}’ paid 
lor the same, have forthwitli granted unto him a writ of 
habeas cnrjms be dijvcted generally amto all and every 
sherills, gaoler, minister, oiiicer, or oilier jicrsons in 
whose custody the jiarty committed or restrained shall 
be, and the sliei ills, goaler, minister, officer, or other 
person in whose custody the })arty so committed or I’e- 
straiiied shall be, shall, at the return of said writ, and 
according to the command tliereolj upon due and con¬ 
venient notice thereof given unto him, at the charge of 
the pait}' who requireth or procureth such writ, and 
upon security by his own bond given, to })ay the charge 
of carrying back the ju-isoner, if he shall be remanded 
by the court to which he shall be brought, as in like 
cases hath been used, such charges of bringing up and 
carrying back the prisoner to be always ordered by the 
court, if any difference shall arise thereabout, bring, or 
cause to be brought, the body of the said party so com¬ 
mitted or restrained unto and before the judges or jus¬ 
tices of the said Court from whence the said writ shall 
issue, in open Court, and shall then likewise certify the 

19 true 
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true cause of such his detainer or imprisonment, and' 
thereupon tlie Court, within three court-days after such 
return made and delivered in open Court, sliall proceed 
to examine and determine whether the cause of such 
commitment appearing upon the said return be just and 
legal, or not, and shall thereupon do what to justice 
shall appertain, either by delivering, bailing, or remand¬ 
ing the prisoner; and if any thing shall be olJlerwise 
wilfully done, or omitted to be done by any judge, justice, 
officer, or other person aforementioned, contrary to the 
direction and true meaning hereof, that then such person 
so offending, shall forfeit to the party grieved his treble 
damages, to be recovered by such means, and in such 
manner as is formerly in this act limited and appointed 
for the like penalty to be sued for and recovered.” (a) 


1818 . 


CltOWLE-x'g 

Case. 


The following section enumerates the different courts 
to which the act is to extend. 


If the power of tire King’s Bench or Common Pleas 
were to be collected from lliis act, it must be o])served, 
that the act gives to these Courts respectively the power 
of interposing in the cases which are distinctly here 
pointed out, but does not give to them as Courts any 
power of interposing in other cases, nor to the indivi¬ 
dual Judge® a power of inter])osing in any case. The 
statute, therefore, has not enabled us to say what was 
the power of the Court of King’s Bench out of term, or 
in other words, what was the power of the irulividual 
Judges of that Court out of term, or what was the 
power of the Court of Common Pleas in term, or of the 
individual judges of that Court out of term, relative to 
tile writ of habeas an'jms, in cases not witliin the act; 
and it makes no mention of the Court of Chancery. 

(a) S. S. 

• 1 


'I'huv 



54< 


CASES IN CHANCERY. 


1818. There is a great deal of authority, indeed, that the 
^ Judges of the King’s Bench couhl issue the writ of 

CapwtEv’s ® . ... . . . 11 ., 

Case. habeas coi-pis in criminal cases in term time, great doubt 

whether the individual Judges of that Court could issue 
the writ out of term, and great doubt whether the 
Court of Common Pleas could in term time issue 
it in criminal cases, or in any case except that of a 
privileged person, or a person whom by fiction they 
consider privileged, or whether the individual Judges of 
that Court could issue it in vacation. In BushelVs 
case («), however, it was held that the Court of Com¬ 
mon Pleas could grant the writ in favour of a person 
not privileged. Chief Justice Vaughan's individual 
opinion seems to have been that die writ could not be 
issued (Z>); but w'as over-ruled by the opinions of his 
three brethren. That case is in many respects very 
material to the question now before the Court. 

Busliell was committed in tlie 22d year of Charles 2., 
for a verdict given by him as a juryman contrary to 
evidence and the direction of the Judge in matter of 
law. I mention the cause of commitment, thinking that 
the case afibrds some doctrine applicable to the present 
warrant. The first point agiUited and ^resolved in the 
affirmative was, that the return was insufficient, even if 
there had been a proper cause of commitment. A re¬ 
turn of commitment because the jury had acquitted the 
prisoner ugahist full and manifest evidence is bad ; for 
although the truth t)f the fact might be so, the court 
before which the retuin was made, ought to have the 
same means of judging w hether the verdict was against 
full and manifest evidence, as the court by which the 
party was committed; and it clearly would not have. 

(a) Vaugh.135. '/'.Jmrs, \3, (b) Sec T..Jones, IJ, 14., and 

Freeman, 1. 3 Kchlc, .'522.1 Mod. Anon. Carter, 221. 

1 r». J 84. h Hoivcll\ State Trials, 

the 
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the same means of forming that judgment, unless it had 1818. 

the evidence on which the verdict was returned, (a) 

' Crowley's 

Ciue 

The case also involved the question, whether the 
Court’ of Common Pleas could issue the writ, except 
in the instance of privileged persons? Three of the 
Judges held the affirmative: Chief Justice Vaughan^ it 
seems, had thought otherwise, but concurred in dis¬ 
charging the prisoner. The judgment supports the right 
of issuing the writ on broad principles ; namely, that the 
King’s court could not, si/o, have before 

it the King’s subject unlawfully committed, without re¬ 
leasing him from that unlawful imprisonment. 

On this decision my first remark is, that the audio? 
rides which deny to the Court of Chancery the power 
of issuing the writ, deny it expressly in term as w’ell as 
in vacation, and certainly on reasoning which applies to 
term; but in BusheU’s case the principle of the conclu¬ 
sion that the Common Pleas can issue die writ in ge¬ 
neral cases is, that the King’s Bench cannot have an 
exclusive right to issue it, because, without question, it 
may be issued by the Court of Chancery. Thus the 
Judges, on the foundation of text-law to be found in the 
books, assert the right of the Court of Chancer}' to issue 
the writ of habeas cd^us, and then argue from that fact, 
that the King’s Bench cannot have an exclusive right. 

BusheU's case, therefore, is applicable in two very ma¬ 
terial points to the question now before us. 

Lord Hale in the passage cited from his History of 
•• 

(fl)“ The cause of the imprison- it did appear to the court or 
ment ought, by the return, to ap- person authorizpd to cpinmit, 
pear as specifically and certainly else the return is insufticifnt.” 
to the Judges of the return, as Jaug/i, 137, 

1', 1. 


the 
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1818. 


Caowtsy’fl 

Case. 


the Pleas of the Crown, states the right of the Court of 
Chancery to issue the writ of habeas corpus; and in¬ 
stead of stating it in a way which implies doubt in his 
mind, I think the manner of his statement rather shows 
that he entertained no doubt His opinion is very ma¬ 
terial, r^ard being had to the time in which he lived, 
and the different offices which he filled. He was ap¬ 
pointed kludge in 1653, became Chief Baron in 1660, 
Chief Justice of the King’s Bench in 1671, resigned Uiat 
ofRce in Febrtiari/y 1675—1676, and died in Decen^er, 
1676* (^) In weighing the opinion of Lord Hakf it 
becomes us to re9ollect his eminence as a lawyer, and 
the stations he adorned, and that he lived at a period in 
which he must have been very conversant with the no¬ 
tions of the different courts of Westminster Hall on this 
writ; at a period when he must have known what was 
the construction to be put on the statute of Car. 1., 
and what were the defects of the law before the sUitute 
passed in the reign of Car. 2. Thus familiar with the 
doctrine of the Courts of Westminster Hall, thus quali¬ 
fied to form a judgment on the question, he delivers his 
opinion. 


After stating the law relative to writs of habeas cot'pus 
of difierent kinds, he says, that the Courts of King’s 
Bench and Chancery have an original power to grant 
an habeas corpus^ and to bail, or discharge; or remand, 
as the case requires; and having stated certain distinc¬ 
tions in the exercise of the power of those Courts re-^ 
spectively, he applies himself to the writ of habeas corjm 
ad subjiciendum^ “ whicli is for matters only of crime, 
and is not regularly to issue nor be returnable but in 
term time, when the Court may judge of the return, or, 


{b) Emlnn’f. Preface to Halds Pleas of the Crown, p. i. n. 

bail, 
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bail, or discharge the prisoner (a)and subjoins these 1818. 
words; “ By virtue of the statute of Magna Charta^ Cuowju^b 
and by the very common law, an habeas cot'inis in cri- Case, 
rainal causes may issue out of the Chiuicery (5)re¬ 
ferring to a passage in the second Institute, (c) 

I take this opportunity of observing, that a great deal 
of the difficulty objected to the power of this4^ourt to 
issue the writ of habeas corpus in vacation in Jeniceis 
case, consists in the difficulty of issuing an alias or jilvr- 
ries writ in vacation. It is true there may be a difficult}’^, 
and the ratlier because, as 1 now understand, the return 
is never filed in the Petty Bag Office, but the writ re¬ 
mains with the person who brings up the prisoner, as 
an autliority for his discharge (rZ); but let it be recol¬ 
lected, that though the issuing the alias and pluries writ 
is the regular course for enforcing obedience, yet there 
is another way stated in the opinions of the Judges given 
on the occasion, to which I shall hereafter allude, namely, 
tliat the disobedience may be visited as a contempt of 
the Court; and I see no reason why, if courts of law 
can treat those who disobey die w’rit as guilty of con¬ 
tempt, this Court, cannot in the same way, enforce 
obedience to its order by the usual process of contempt. 

Lord Hale proceeds dius: “ It seems, regularly, this’* 

(the writ of habeas corims') “ should issue out of this 
Court” (the Court of Chancery) “ in the vacation time, 
but out of the King’s Bench in the term time, as in case 
of a supersedeas upon a prohibition. 38 Ed. 3. 14*. a, 

(a) 2 Hale P. C. 145. said, “ Let it be a rule for the 

(5) 2 Hale, P. C. 147. future, that when one is brought 

(c) 2 Inst. 55. up by habea.i corpus, the return 

{d) With reference to a sinn- remain in Court, and a copy of 
lar practice in tho Court of King’s it only be given to the marshal.” 

Bench Lord Chief Justice Holt G Mod. 130 


B, Sipcr- 
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1818. B. Supersedeas^ 13. When the cause is returned, the 

Cnowju^’s the sufficiency or-insufficiency 

Case. thereof, and may discharge or bail the prisoner to 
appear in the King’s Bench, or may propriis manihus 
deliver the record into the King’s Bench, together with 
the body, and thereupon the Court of King’s Bench 
may proceed to bail, discharge, or commit the prisoner. 
But if thfe Chancellor shall not discharge him, but bail 
him, this surety must be to appear in the King’s Bench; 
or if the Chancellor shall do neither, it seems he may 
• pommit him to the 2^'leet till the term, and then he may 
be turned over to the King’s Bench, and there proceeded 
against, for the Chancellor hath no power to proceed in 
criminal causes.” (a) That is, if the commitment on 
the face of it, is good, but is for a bailable offence, as 
the Lord Chancellor cannot try criminal matter, he must 
put the prisoner in such a situation, that he will be 
amenable to a court which can try criminal matter; but 
if the return appears bad, the Lord Chuncellor ought not 
to proceed as if the return were good, but should at 
once discharge the prisoner. 

This passage seems to warrant tliis observation; that 
when • Lord Hale states that the vrrit of habeas corpus 
may issue out of Chancery^ by virtue of Magna Charta, 
he adopts the reasoning of Lord Coke, that wl^e a 
statute ordains, as that statute has ordained, that no 
man shall be imprisoned, but by the judgment of»^his 
peers, or the law of the land (b), it is a principle pf 
our constitution, that our courts of law, must find a 
remedy, and provide means to make the law effectual; 
and upon that general principle, if it was the prevailing 
opinion, as I shall state presently, that the Court of 
King’s Bench had power to issue the writ only in cri* 

(a) C little, P. ('.147. (A) Mttgm Charta, c. 39. 

minal 
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minal cases, and the Court of Common Pleas only in 
Uie case of privileged persons, and only in term, the 
power of giving effect to the law, must have been inhe¬ 
rent in this Court, which as officina justitiis was always 
open. Lord- Coke's statement that the Court of Chan¬ 
cery is always open, must, I think, be understood as re¬ 
ferring to the Latin side of the Court; he took great 
pains to prove that the Court of Equity is. a ■vjpry junior 
^ court, and his expression must have been intended to 
apply to the ancient jurisdiction. 

Lord Hale has pointed out the distinction, that re¬ 
gularly the writ should issue out of Chancery in vacation 
only; a distinction which renders it impossible to sup¬ 
pose that he entertained a doubt that this Court in vaca¬ 
tion can issue the writ. The subsequent }>assage 
proves that he was not merely copying from Lord Coke; 
for he goes on from his own authority, and without 
citing any book, to state what is the proceeding in 
Chancery, when a party being brought up by habeas 
corpus, on a commitment for criminal matter, which this 
court cannot try, appears to be bailable, and enters into 
all the particulars of the manner in which the Lord 
Chancellor is to deal with a prisoner in custody under 
a good warrant, but charged with a bailable offence. 
Caa I then doubt that Lord Hale thought it lawful for 
the Lord Chancellor so to bring the prisoner before 
hiuif? 

It is said, that if the Court of Chancery possessed 
power to issue the writ, some notice would have been 
taken of it in the statute 16 Car. 1. c. 10. which in cer¬ 
tain cases confers tliat power on the King’s Bench, and 
Common Pleas, sitting only in term. But considering 
the period in wliich Lord Hale flourished, approaching 
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1818. so nearly to the time of Charles!^ and his having 

' passed through the offices of Justice of the Common 
Crowley s * . ® 

Case. Eleas, Chief Bai’on, and Lord Chief Justice of the King’s 
Bench, his opinion on the constniction of that statute 
possesses the highest authority; and if he thought* the 
doctrine that this court can issue the writ in vacation, in¬ 
consistent with it, can it be believed diat he would have 
laid dowil^ that doctrine in terms thus express and 
unqualified ? 

In the year 1758, I think, on some proceedings in 
parliament for giving a prompt remedy to subjects re¬ 
strained of their liberty, it’ became necessary to put 
various questions to the Judges. We have in Sir John 
Wilmofs Notes, on account of his answers. I have seen 
the answers of the other Judges; and there was a great 
difference of opinion on several questions then put. (a) 

With 

(rt) In 1758, a bill passed the integrity of that distinguished 
House of Commons for extend- judge. On the second reading of 
ing the provisions of 51 Car. a. the bill in the House of Lords, ten 
c. 2. in cases of cojiimitment or questions were put to the judges, 
detainer for criminal or supposed The (juestions, and the substance 
criminal matter, to all cases of of their answers, are contained 
imprisonment or restraint of li- in the Lords’ Journals, vol. xxix. 
berty under any pretence what- p. 551.5^7—541.544—547. and 
ever. A copy of the bill may be the remarkable protest of Lord 
found in the New Parliauieutary Temple- in p. 552. 553. anJjiave 
History, vol. xv. p. 871— 874. and been copied into the New Parlkt* 
Sir John Wilmol's Notes, p. 77 — mentary History, vol. sv. p. 907^* 
79. n. J)odso7t’s Life of Sir 925. The valuable answers of Sir 
e’hael Foster, p. 49—72., con- IF/ZiKwi are preserved at large 
tains a very instructive view of in his Notes, p. 77—129. The 
the abuses of authority, which House of Lords rejected the bill, 
excited the interference of the and ordered " that the Judges do 
Commons, and eventually occa- prepare a bill, to extend the 
sioned an important amendment power of granting writs of habeas 
of the law ; with doctrines highly corinis ad subjiciendum, in vaca- 
honorable to the sagacity and tion time, in cases not within tlie 

statute 
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With respect to the present application some passages 
of Sir John Wilmot\ opinion are iT3.ateriaL 


On the first question, “ Whether in cases not within 
the act 31 Car, 2. writs of habeas corpus ad stdijiciendma^ 
by the law as it now stands, ought to issue of course, 
or upon probable cause verified by affidavit?” (a) the 
Judges were unanimous. They agree that it)<> is a very 
high prerogative of the crown to issue the writ of habeas 
corpus ad subjiciendum, because absolutely necessary to 
the liberty of the subject. “ It is a remedial mandatory 
writ, by which the King’s su})reme court of justice, 
and the Judges of that court, at the instance of a sub¬ 
ject aggrieved, commands the production of that subject, 
and inquires after the cause of his imprisonment; and 
it is a writ of such a sovereign and transcendant autho¬ 
rity, that no privilege of person or place can stand 
against it.” (6) They distinguish writs, as cither writs 
of course, or writs not to be issued except on proper 
cause shown, and then assign reasons why the writ of 
habeas corpus is not to be issued except on cause shown; 
as, if persons were confined on board of ship, and a 
writ of habeas corpus ad subjiciendum were to be granted 
without an affidavit showing that it was proper, the 


statute 31 Car. 2. c. 2. tft all the 
Judges of His Majesty’s Courts 
at. Westminster, and to provide 
fdr the iss^ng of process in va- 
c$di'on time, to compel obedience 
to such writs; that in preparing 
such'bill, the Judges do take into 
consideration, whether, in any’ 
and what cases, it may be proper 
to make provision, that the truth 
of the tacts contained in the 
return to a writ of habeas corpus 
niay be controverted by affidavits 
or traverse, and, so far as it shall 


appear to be proper, that clauses 
be inserted for that purpose; and 
that the Judges do lay such bill 
before this House in the begin¬ 
ning of the next session of Par¬ 
liament.” Lords* Journals, xxix. 
p. 355. A copy of the draft pre¬ 
pared by the Judges, which seems 
the original of Serjeant Omlow's 
act, 56 Geo. 3. c. 100. may be 
found in Dodsou*» Life of Sir 
WLwhael Foster, p. 68—72. 

(a) Wilmot's Opinions, pal- 
{b) Id. 88. 


1818. 

Crowlev’s 

Case. 


most 
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1818- most serious mischiefs might ensue; supposing, for exain* 

CRbWLEY’s confined on board of ship subject 

Case. to quarantine, (a) 

On the second question, “ Whetherj in cases not 
within the said act, such writs of habeas corpus, by the 
law as it now starids, may issue in the vacation by fiat from 
a Judge the Court of King’s Bench, returnable before 
himself?” (^») great difference of opinion appears in the 
reasoning of the Judges, but they agree in the conclu¬ 
sion, that a Judge of the Kitig’s Bench might then 
issue writs of habeas corpus in vacation by fiat ; and 
they rest that right certainly on great principles, but 
on very little practice; for they cannot trace the 
practice beyond the Restoration, except in one or 
two cases. But how does Chief Justice Wilmot, as a 
great lawyer, conclude on this subject ? He says that 
the practice since the Restoration he shall receive as 
evidence of preceding practice ; but, he adds, if the com¬ 
mencement of the usage can be shown, that argument is 
not applicable, and the legality of the usage must be 
supported not by presumption, but by some other prin¬ 
ciple, and he refers to the principle, that where the rea¬ 
son is the same, the law is the same; and he would not 
hear it said, that if the Court of King’s Bench had power 
to grant the writ in term time, ihe 'subject shall, during 
the vacation, be deprived of his right to the writ; and 
he could have it only if the Judges possess auth^ty to 
issue it. The Chief Justice argues also from the powers 
of justices of the peace; and it is to be recollected that 
the Judges of the King’s Bench are all justices of die 
peace, though I believe not the Judges of the other 

> 

(a) Wilmot'x Opinions, 92. Sec {b) WUniot's Opinions, 94. 
ITobhonsc's. case. 5 Ham. Sc Aid. 

4?0. 


Courts 
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Courts, (a) He does not seem aware of all the passages 1818. 
in Lord Cok^s Institutes relative to the question, nbi' of 
Jenkes'a case, (b) Case. 


I understand him to say, that previously to the statute 
31 Car, 2. c. 2., there was not more of authority for the 
right of the' Chancery to issue the writ% vacation, (if 
that which is to be found in our best writers •may be 
called authority,) than there was for the right of the 
Judges of the King’s Bench; not so much authority. 
He says, “ No writ of habeas Corpus can be found to 
have ever issued out of the Court of Chancery, except 
some returnable in the House of Lords. The 16 Car. 1. 
takes no notice of the Court of Chancery, .which it is 
most probable it would have done, if it had been thought 
that the writ had issued out of that Court in vacation. 
And the 31 Car. 2. seems to proceed upon a supposi¬ 
tion, that it could not issue out of the Court of Chan¬ 
cery, because the 10th section expressly empowers the 
Court of Chancery to grant it, which would have been 
unnecessary, if it could have granted the writ before: 
and it only shows, what I really take to be the truth of 
the case, that there was no settled fixed practice then 
established, of their issuing in vacation; but if they 
could not, nor ever did issue out of the Court of Chan¬ 
cery, it is the strongest reason that can be urged in 
support of the practice of issuing these writs by the 
Judges^?^f the Court of King’s Bench, in vacation, 
before the statute, because there could not otherwise 

(a) 1 M. Comm. 350, would take sureties as a justice 

bard, Eirenarcha, p. 12. Pro. of peace. 2 il/wrf. 199., and see 
' Abr. Peace, pi. 12.; but in .Jones* s Paeons Use of the Law, Works, 
case, 28 & 29 Car. 2., Sir jPVan* vol.iv. p.88. 

CM North, Chief Justice of the (a) WUmoCs Opinions, 94. ei 
Common Pleas, saiil, that when seq. 
he was not on the Bench he 

have 
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Ceowmy’s 

Case. 


have been a perfect and complete remedy at all. times 
for the subject against imprisonment, for a bailable 
olRmce at the common law, and before the statute of 
31 Car. 2.” [a) 


Principle of 
the English 
constitution 
that the 
Courts shall 
give speedy 
effect to the 
law. 


The paucity of precedents in Chancery may be ac¬ 
counted for as*easily as the paucity of precedents in the 
Common Pleas, ami on the same principles. On the 
argument, that without a power in the judges of the 
Court of King’s Bench to issue the wi*it in vacation, the 
subject would be left witiiout remedy, I say, on the other 
hand, it seems tlpt, previous to the Restoration, the in¬ 
stances are very rare indeed, of writs of habeas corpus 
issued by the judges of Uie King’s Bench out of Court and 
in vacation; it is quite clear, that till Bushcll’s case, tlic 
Judges of the Common Pleas liad no belief that the Court 
possessed a power to issue tlie writ, even in term time, in 
criminal cases, or that it was possible for them, as indi- 
vidnalJudges of the Court, to issue the writ in vacation, 
before that power was given to them- by statute 
3 1 Car. 2.; then I find the texts that have been cited 
from Lord Cohe ; I find that, in the period in which Lord 
Hale lived, as justice of the Common Pleas, as Chief 
Baron, and as Chief Justice of the King’s Bench, he 
acknowledged the infirmity of tliosc Courts, and diat even 
the Judges of the Court of which he was Chief Justice, 
had no power to grant the writ except in term; and. I ask, 
widi Chief Justice Wilmot, if Magna Char la secured to 
die subject his liberty, and if it be a principle of bur con¬ 
stitution, that the Courts shall give eftect to the law, and 

* ^ 

that speedily, and if I find not only authorities that the 
Court of Chancery has power to issue the writ, but 
principles on which those authorities are founded, and 
distinctions taken which re-affirm the proposition, and 


(a) IVUmot's Opinions, loi. 


not 
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not only doctrines laid down, but methods of proceeding 
pointed out, by such men who held such offices as Isord 
HaUi I ask, what was to become of the liberty of the sub¬ 
ject between Magna Charia and 31 Car* 2., if the Judges 
of Westminster Hall held that those Courts had the power 
of issuing the writ only in term, and if they were wrong 
in holding that the Chancery had at all times a power of 
issuing the writ? What niust have been the litate of 
the subject ? And how can I reconcile that state* with 
those admitted legal principles ? 

We now come to JenJces*s case, certainly a positive 
decision that the Lord Chancellor could not grant the 
writ at common law in vacation; and ^rd Nottingham 
says, that he conferred with the J«dges: but it does not 
appear that on that occasion all the authorities in the 
books had been consulted, and every consideration given 
to the subject; and it is not going too far to say, that The decision 
a case which is capable of being rendered so doubtful as 
that is rendered, when we look at all Ae proceedings in Jenkes’s case 
it, I cannot think one which ought to bind me, against 
the stream of authority. 

The only other authorities requiring obiervation arc 
Wilkes* case (ff) in 1763, and Woodls case (b) in 1770. 

It seems, that even at ^is late period considerable doubt 
existed whether the Court of Common Pleas, though it 
had acquired power in certain cases by the statute 
16 Car* 1., could issue the writ in criminal cases. I 
think the judges of that Court decided properly that 
they could issue it. In Wood’s case. Chief Justice de 
Grey says, that he sees the objection to the jurisdiction 
of that Court had arisen from what is dropped, in 
2 Inst. 55* 4 Inst. 290. I)yrr, 175. 2 Hal. P. C* 144. 

(5) * Blac&st. M5. 3 IVik. 171. 

P 




< 1818 . 


CaowLXT’a 

Cue. 


(«) 2 JVils.151. 
VoL. II. 


that 
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, 1818 . that the Court of Common Pleas may grant habeas chr- 
CawileY’s person be privileged there, or in order to 

Case. charge him with an action.” (a) The Court of Common 
Pleas having no jurisdiction except in civil cases, 
although, as it was held in BmhelVs case, and in the case 
'‘to which I now refer, they could issue writs of habeas 
cot'pus, yet they discouraged applications to that Court; 
and for this reason, that the party who was to have the 
benefit of the writ was placed in a situation as distress¬ 
ing as if application had been made to the Court of 
Chancery; provided, I mean, that the warrant appeared 
good, but stated a bailable offence; for the Court of 
Common Pleas could not try him, and therefore there 
was a convenience in applications to the King’s Bench, 
which did not exist in applications to Chancery, or to 
the Common Pleas; and although it is true that no such 
inconvenience would occur where on the warrant of 
commitment, it appeared that the prisoner ought to be 
discharged, yet there had grown a habit of practice out 
of those cases where the warrant stated a bailable 
offence, of applying to the King’s Bench, which extended 
to almost every case. 

Chief Justice de Grey then refers to BtishelVs case, in 
which it is laid down as a great principle, that if a sub¬ 
ject of the King is brought from prison before one of 
the King’s superior courts, and it aj^ears that the im¬ 
prisonment is unlawful, the Court cannot, salvo’jura- 
mento suo, remand him to that unjust imprisoni^nt; in 
other words, cannot refuse to discharge liim, 

BlacJcstone, in his judgment, has given something of 
a satisfactory account of the course in which the Court 
of Common Pleas acquired the general power of issuing 

(a) 3 Blaehtt. 745. 

4 . 

iht 
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the writ. He thought that originally the writ of 1816. 
habeas corpus at common law could only be issued out of 
the Court of Common Pleas, when the party was pri- Case, 
vileged, or to charge him with a suit. But aftferwards, 
infamrem Uhertatis^ a mere suggestion of privilege was 
allowed to be sufficient to grant th6 writ; and a capias 
was afterwards sued out of conformity, to a^rm the ju¬ 
risdiction. This is the meaning of 2 JFfo/. P. V. 14*4*. 

“ If a person is sued in the Court of Common Pleas, or 
is supposed to be so sued, a habeas corpus lies in the Com¬ 
mon Pleas.” But when the statute 16 Car. 1., had put 
both courts upon the same footing, with regard to the 
writs of habeas corpus therein mentioned, this nicety 
began to be disregarded, and the cases cited by Lord 
Chief Justice in Charles the Second*s time, have now esta¬ 
blished the general jurisdiction beyond a doubt.” [a) See 
in what manner, according to this statement, the Judges 
argued in order to support their power of granting the 
writ of habeas corpus, and how they dealt with the sub¬ 
ject in granting it, first at common law, and then after 
the statute IQ Car. 1. Originally, for the purpose of 
enabling them to give effect to the right which the sub¬ 
ject had to his liberty, where by the circumstances of the 
commitment he had that right, they admitted the fiction 
or suggestion of privilege, in order to obtain jurisdiction; 
and they drop that fiction or suggestion after the 
16 Car.^1. Now that statute gave them no jurisdiction 
except in', the instances there specified; but from what 

Vi' 

they do in those instances, they have inferred, 

upon, the words which I am about to mention, that it 

was no longer necessary for them in any case to retain 

this suggestion of privilege. A remarkable example of 

the strength of the principle M'hich our law has in it, 

that, with respect to the liberty of the subject, the courts Duty of the 

Courts to se* 


(a) 2 Blachst. 746. 

F 2 


are 
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1818. 


Crowley’s 
. Case, 


cure the li¬ 
berty of the 
Bubject, 


No inference 
from a statute 
designed in fa¬ 
vor of the li¬ 
berty of the 
Bubject, to the 
prejudice of 
that liberty 


The 

Car. 2. is in 
all its enact¬ 
ments to be 
construed with 
reference to 
applications 
under it. 


are to struggle to secure it; for that statute says, that in 
the particular cases there mentioned, the subject for ob¬ 
taining his liberty, shall without delay have a writ of 
habeas corpus, “ for the ordinary fees usually paid for 
the same.” {a) On this clause the Judges of that Court 
have argued, that there must have been usual fees pay¬ 
able in thfe Common Pleas on the issue of the writ of 
haheas'cmpus, and therefore though the statute has not 
conferred on them general powers which they had not 
before, yet because it has di^’ected them to exercise the 
power in these particular cases, and in these terms, they 
conclude that it- was the opinion of the legislature that 
they had the power in all other cases. They have there¬ 
fore, according to Blachstme, discontinued the suggestion 
of privilege, and hawe said. When the subject comes 
before us unjustly imprisoned, we cannot refuse to him 
his liberty. * 

It is then contended that the statute 31 Car, 2. con¬ 
tains an implied negative of the general power of .the 
Court of Chancery to issue the writ, because it ex¬ 
pressly confers that power in particular cases.. Be it 
so: but if the power existed before that statute, a power . 
vesting a very high prerogative in the King, I say that 
it could not be taken away in any case by inference, from 
an enactment which enforced if in some cases. I go 
farther; if the prerogative of the King cannot be af¬ 
fected by general words in a statute, will a, British 
court of justice permit it to be said, that a sta^te de¬ 
signed to enforce in particular instances the pTe^^ative 
in favor of the liberty of the subject shall deprive the 
subject of that liberty in any case ? That is a sufficient 
answer; but I have always understood that the statute 
SI Car. 2. in all its enactments, is to be construed with 
reference to applications for a writ under that statute. 

(a) 16 Car. 1. c. 10. t. 8. 


The 
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The statute SI Car, 2. c. 2, recites that great de¬ 
lays have been used by sheriffs, gaolers, and other 
officers, to whose custody any of the King’s subjects 
have been committed for criminal or supposed criniinal 
matters, in making returns of writs of habeas corpus to 
them directed, by standing out an alias and pluries ha¬ 
beas corpust and sometime more, and by other shifts to 
avoid their yielding obedience to such writs, contrary 
to their duty and •■the known laws of the land, whereby, 
many of the King’s subjects have been, and hereafter 
may be long detained in prison, in such cases where by 
law they are bailable, to their great charges and vex¬ 
ation {a) then, if application is made under that statute, 
inasmuch as it was intended to give additional remedieil 
beyond what the subject had at common law, or under 
the previous statute, the third section directs, that die 
writ shall be marked, and proceeds to enact, that “ if 
any person or persons shall be or stand committed or 
detamed os aforesaid, for any crime, unless for felony or 
treason plainly expressed in the warrant of commitment, 
in the vacation time, and out of term,” they shall be 
entided to a writ of habeas corpus to be issued by the 
Lord Chancellor or Lord Keeper, or any one of the 
Judges of either bench, or the Barons of thw Exchequer j 
and provides the mode of proceeding. Mr. Cullen 
seems to think that this clause has relation only to per¬ 
sons committed in vacation; but the words ace, if any 
persoWshall be or stand committed in vacation; that is, 
as I tusderstand, if he shall be committed in vacation, 
or beitig committed in term shall stand committed in 
vacation. The Judges who argued, on the questions 
proposed in 1758, against the power of the Court of 
Chancery to issue the writ in vacation, by reason of the 
enactments of this statute, held that the Judges of the 


1818. 


Case. 


31 CcLT * C« 2, 
8.7. extends 
to persons 
committed 
during term. 


9 . 


(a) S. 1. 

F 3 


King’s 
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1818. King’s Bench had power to issue the writ in vacation, 
CaowLK^y’s thought that they derived that power from this 

Case. statute; and yet the reasoning is just as strong to one 
court as to the other. 

The fourth section denies the benefit of the statute 
to persons wilfully neglecting to apply for a writ during 
two terms; but will any one say that if a man has been 
injustly deprived of his liberty during two terms, without 
being aware that the restraint was unlawful, he cannot 
have the writ at common law ? That can never be main¬ 
tained. 

Then follows a clause very carefully worded, pro¬ 
viding that it shall be lawful “ for any prisoner and pri¬ 
soners as aforesaid, to move and obtain his or their 
habeas corpust as well out of the high Court of Chancery 
or Court of Exchequer, as out of the King’s Bench or 
Common Pleas, or either of them(words from which 
it has been inferred that the writ could not be previously 
obtained from the Courts of Chancery or Exchequer,) 
“ and if the said Lord Chancellor or Lord Keeper, or 
any Judge or Judges, Baron or Barons for the time 
being of the, degree of the coif, of any of the courts 
aforesaid, in the vacation time,” (not in term but in 
vacation), “ upon view of the ftopy or copies of. the 
warrant or warrants of commitment or detainer, or upon 
oath made, that such copy or copies were (^nied as 
aforesaid, shall deny any writ of habeas f this 

act required to be granted, being moved for as .afore¬ 
said, they shall severally forfeit to the prisoner party 
grieved the sum of five hundred pounds, to be recovered 
in manner aforesaid.” (a) 

With respect to the Court of Exchequer, this is a 

(a) S. 10. 


very 
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very singular dause. It give? to that Court poiver to 
grant the writ in terra; it cannot as a court grant the 
writ in vacation, for the court sits only in tCTm(a), 
while the Chancellor sits both in terra and in vacation; 
but the penalty applies to the vacation only. 


ISIS. 

Case. 


If this clause is to be reasoned on to its general effect; 
that is, if it is to be said, that l^ecause there is a clause 
empowering the. Court of Chancery to issue the writ, 
that Court had not power to issue it before, that con- 
dusion strikes at the power of the Court not in vacation 
only, but in term; at all times. The* question is, whe¬ 
ther this statute is to be construed with reference to ap¬ 
plications imder the statute; applications with a view 
to subject those to whom they are made to the pend- 
ties which it inflicts in the evfent of disobedience ? or 
whether, in consequence of these particular enactments, 
all that we find in the books in support of the Chan¬ 
cellor’s authority is to stand for nothing ? Whether, 
recollecting that w;^ have found very few precedents of 
^plications to individual Judges of the King’s Bench, 
previous to the Restoration, we are to hold that this 
Court, before 31 Car. 2. and before 16 Car. 1., had no 
power to enforce the provision of Mag^ Charta, but 

(a) ** The principal tunes of at other times not comprised 
session at sthe Exchequer were within the limits of the four 
the twh-^erras of Eatier and St. terms above mentioned; and 
Michdtfi* \ At which times the sometimes on Sundays.” JMndpx, 
proi^ie^4.«iet issued pro rege was History of the Exchequer, ch. xx. 
retuj^nable, and many acts be- p. 55Q, See some remarks on 
camtf"^necessary to be done this passage in WooddesQn*s Lect. 
there in consequence thereof, i. ISO. n. Dr. Wooddeton adds. 
The Exchequer was also holden The Exchequer holds sittings 
during the other two law terms, for equity business, out of term; 
to wit of*St. Ht&try and of the at, which also a matter relating 
Trinity, But it seemeth, that to the revenue may he discuss* 
the Treasurer and Barons some* ed.” Ibid, 
times sat if there was occasion, 

F when 
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when tibe patty was brought before it, and the Court saw 
that he was in unjust durance, it was compelled to ieare 
him (here; the subject, during a considerable period of 
our history, being without remedy ? 

Before the statute S Geo, 2. c, SO. I see that orders for 
the discharge of prisoners committed by the commis¬ 
sioners of bankrupt, were in the form of recommendatkms 
to the commissioners to discharge them. It had oc¬ 
curred to me that this Court had no authority to dis¬ 
charge by petition, and that the right way was by writ 
of habeas coiyus. ‘ I believe, but 1 am not certain, that 
in some instances in which I have discharged bankrupts 
by habeas corpus, the application was made within two 

terms after the commitment, but the writ was not 

* 

marked according to the statute; and I must admit, 
therefore, that I was wrong, if the Court has not power 
to issue the writ in vacation, at common law. 

Another difficulty has been much pressed, namely, 
how we are to proceed under the writ, between the 
equity and the Latin sides of the Court ? Lord Notting- 
hamhsLS said, supposing the w'rit disobeyed, the Chancellor 
can grant no attachment till terih time; and that he ought 
to grant the attachment as he woul4 grant the writ of pro¬ 
hibition, returnable in the King’s Bench. I answer, with 
Chief Justice Wilmot, in all the books we find t|tat the 
proceeding tfnder the writ of habeas corpus, if d^beyed, 
is by alias and pluries in term time; but not^|#»^nd- 
ing that, when on the occasion to which I havi/^if^at- 
edly referred, a question was put to (he Judges, ** Whe¬ 
ther, in case a writ of habeas corpus ad mbjiciendum, at 
the common law, be directed to any person returnable 
immediate, such person may not stand out an alias and 
pluries habeas corpus, before due obedience thereto can be 
regularly enforced by the course of the common law?’(fl) 
(a) Wibno^i Opinions, p. 104. 


isid. 

Cab^sr*8 

Case, 


Chief 
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Chief Justice Wilmot answers, 1 am of opmi<»i, that 
incase a writ of habeas corpus ad-stt^ieiendumi at the 
common law^ be directed to any person returnable 
** immediate^* the Court, upon the affidavit of the ser¬ 
vice of the writ, will grant a rule for an attachment. By 
the course of the common lew, he might have stood out 
an alias and pluries; but by practice the course is 
now altered, ^nd in many cases the Court has enforced 
obedience to a writ for private restraints, in the first 
instance, by attachment, for the furtherance of justice. 
The method of proceeding by alias and plwies is gone 
into disuse, in almost all cases, and the process by at¬ 
tachment substituted in its stead: and that practice 
stands upon this legal principle; that disobeying the 
King’s writ is a contempt, and equally a contempt to 
disobey the first writ as the last,” [a) 

If 1 do not misunderstand the principle, I say, that if 
the Courts of King’s Bench and Common Pleas can 
issue the writ of attachment, in the manner in which 
they can issue it for disobedience to a writ of habeas 
corpus returnable immediate {b)y this Court can issue 
process of contempt for that purpose, and can apply its 
process in the same mode in which h is a|)plied in other 
cases. ^ 

OtTjthe wliole, therefore, it seems to me, that it is the 
duty,:^tihis Court to grant the writ if applied for: there 
,may»flfe’||eat inconvenience; but I say with Lordfia/e, 
that l^|he subject chooses to apply here, as I under¬ 
stand the law, I cannot, salvo juramento meo, refuse die 
writ. What is to be the consequ^ce of granting it, is 
another question. ** 


n 

CaowasY’s 

Case. 


Obedience to 
the writ of 
habeas corpus 
may be en* 
forced by pro¬ 
cess of cou* 
tempt. 


(o) WUmoft Opinions, p. 104. (i) 'The King v. Jtames Winton, 

5 T. 

• I see 
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1818. 


CiK>vi,cv*s 

Cue. 


1 see tibat in these eases the Coart has caused notice 
to be givai to the commissioners, and therefore 1 wHl 
hear them, if they have any thing to say, to-morrow. 


July 18 having stated that two of the commissioners 

who had issued the warrant were absent from town, and 
that the third commissimier submitted the question to 
the judgment of the Court, 

Sir Samuel RomtUy, and Mr. Cullen^ proceeded to 
object to the validity of the commitment. 

The commissioners are authorised to commit the 
bankrupt, for not fully answering, to their satis&ctioh, 
all lawful questions put to him by them, or refusing to 
sign his examination {a); but it appears on this warrant 
that the commitment is founded, not on the answer of 
the bankrupt, but on the deposition of the messenger. 
For the purpose of deciding whethes the answers of the 
bankrupt are satisfactory, the commissioners are not 
entitled to resort to extrinsic evidence, but must confine 
their attention to his answers. In no former instance 
have commissiliners contrasted the testimony of third per¬ 
sons with the answers of the bankrupt; unless the bank¬ 
rupt’s answers are intrinsically unsatisfactory, they will 
not justify a commitm^t. If the cbmmissioi^a were 
authorized to advert to the deposition of the messj^nger, 
it ought to have been stated to tlie bankru]^V |B|g|l he 
should have been examined upon it, and the deposmon 
and examination should both have been set forth in the 

<ir 

warrant. The requisition of the statute, that the commis¬ 
sioners shall in theiir warrant of commitment, specify the 
questions which they consider not satisfactorily answer¬ 
ed (b), is designed to secure to the Court, before winch the 

ifl) 5 Qeot 2, C.SO. 1. IS. (6) Idid, s. 17. 

Vftlidify 



of the commitment mj^y b© controvert^, the 
meftns of deciding whether the answers are satisfactory; 
and for that purpose the commissioners must specify the 
whole of the evidence on which their dissatisfaction 
arises. Coomhe's case, (a) BrcmCs cas& {b) 



iai8. 


CaowLiEii*'8 


Mr. Bose insisted that the warrant was sufficient) or if 

*( , 

not, that the alleged insufficiency was formal oply, and 
that the Court, under the provisions of the statute (£^), 
must recommit the bankrupt. 

The Lord Chancellor. 

t 

The questions which remain to be determined are, 
whether this warrant is $ufficient; and, if insufficient, 
whether the insufficiency is in form or in substance; in 
the former case another duty is imposed on me, of 
amending the warrant; and it becomes me to be as sure 
as my judgment enables nje, that I am right, if, in decid¬ 
ing that the warrant is insufficient, I consider the in¬ 
sufficiency to be in substance as well as in form. 


1 take it to be clear, that for deciding this question on 
the return to the writ of habeas corpus^ the Court cannot 
travel out of the return. Indeed, it is <|jifficult to know 
how that could be done; for although tlie Lord Chan¬ 
cellor has the proceedings under the bankruptcy, in one 
sense,(^n his own custody, yet when the party is brought 
be^rc, liim by habeas corpus, the proceedings must be 
exa^^ lbe same as if he were brought before the com- 
Judges j and I cannot conceive how they would 
have other means than the return, of informing them¬ 
selves of what passed under the commission. In the 
present case it is clear that there had been a great deal 
of examination, before the examination on which the 


In deciding 
the validity of 
a commitment 
by commis¬ 
sioners of 
bankrupt the 
Court cannot 
travel out of 
the return. 


(a) 2 Rote^ 396. (c) S Geo, ^ c,90. s. 18. 

(b) Ibid, 400. 

bankrupt 
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18 ! 8 . 


CuoirtJtv’s 

Case. 


A bankrupt 
may be com¬ 
mitted for an< 
swers unsatis¬ 
factory, 
though posi¬ 
tive. 


bankrupt ’was committed. 1 make that remark, bemuse, 
if this subject should ever be discussed elsewhere^ it is 
ri^ht to say that this is one of. the most insufficient juris¬ 
dictions that can exist. It is not possible for the com¬ 
missioners to address their minds to what appears on the 
warrant, without being in some measure influenced by 
what does not appear: and the doctrine that the com¬ 
missioners could not commit if the bankrupt gave a 
positive answer, however unsatisfactory, having been 
over-ruled (a), and the Court now being bound to ask 
itself, on the return of the habeas corptiS) whether, to a 
reasonable mind, 'the answer is satisfactory, I am com¬ 
pelled to decide whether that which is satisfactQry to one 
mind, ought to have been satisfactory to the minds of 
those who knew thrice as much of the subject of ex¬ 
amination ; and there is danger of producing an apparent 
conflict between the original and the appellate judica¬ 
ture, while the real grounds of decision by each are 
different. 


. After repeatedly reading this warrant, I find it impos¬ 
sible not to believe that the minds of the commissioners, 
at the time of the commitment, were in some d^ee 
influenced by the previous examinations, and not only 
by what then passed ; and 1 desire to be understood as 
saying, that I bofid fide know not how a|)|;, inind can 
avoid that influence. ^ , v 

Let any man read the warrant, witli or without so 
much as relates to the deposition of the messen^€|,. and 


(«) That doctrine was adopted 328. Ex parte OHvery 2 Vet 

in Pedlefi^ case, Leach's Crown 4" 244. l Ease, 407. Ex 

Cases, 325., and over-ruled in parte Castidp, 2 Ease, 217. 12 
Nowlan's case. 6 T. R. 118. Vet. 324. 
il VehSll, Jhy/or’scase. 8 Vet. 

ask 



CASES IN CHANCERY. 


ft 


ask himself, after reading it, in each of those wayS)'whe¬ 
ther the answer is clearly unsatisfactory ? 


I read it fii*st without the deposition. • The question 
begins with a statement: “ On the 4th oijune last, when 
you appeared before the commissioners at GuildhaU^ to 
pass your last examination, you had no accounts ready 
to present to them; you then requested the commis¬ 
sioners to adjourn your last examination, undertaking 
to produce your accounts to your assignees on Thursday 
then next ensuing; on the 14th of« 7?/»<7 you were brought 
up to be examined before the commi'ssioners, and upon 
being asked whether you had produced your accounts 
to your assignee!, you stated that you had not, and 
could not, because your books and papers were in the 
possession of a friend of yours, a yir^Hamiltonf at 
No. 122, in the JLondon Road, to whom you had de¬ 
livered them since your bankruptcy, who refused to 
re-deliver them to you.” A statement, in effect, that on 
the 4th of June the bankrupt had undertaken to pro¬ 
duce his Accounts; what passes on the 14th of June 
is an admission that he had not made good that un¬ 
dertaking, but an admission coupled with a declaration 
that he could not make it good, because his books were 
in the {^ssession of^a Mr. Hamilton, 


I'^'p^fcover what relates to the deposition of the mes¬ 
senger. * The question is, “ Have you any accounts to 
pitoiJuSE^'lo the commissioners, or any furtlier reason to 
gjiye 4rhy you do not produce them ?” That question 
is addr^&ed to a man -who had before stated a reason 
with which the commissioners did not express them¬ 
selves dissatisfied; and he answers that he has no other 
reason : that is not a waiver of his former reason. — “I 
have no accounts to produce, and I have no furtlier 
reason to give why I do not produce them, except that 
I have two petitions before the Chancellor to supersede 

this 


181S. 


Crowley’s 

Case. 



this cdmtnissicn; the first lipon tlie ground of tt com¬ 
mission being now in force against me, bearing date in 
1808, and the second, of no act of bankruptcy to this 
commission, but still am ready to render every account 
possibly in my power to tlie commissioners.’^ 

The result is, that on the 4th of June he undertook 
to produce the accounts'; on the 14th he said, that he 
had not produced, and could not produce them, and 
assigned a reason for the non-production; and on his 
third examination he stated that he could not produce 
therti; that he had no other reason but that before as¬ 
signed, and that he had presented two petitions to the 
Lord Chancellor. 

Now on the examination thus stated, the commis¬ 
sioners knowing what had passed before, might have 
known enough to induce them not to believe the bank¬ 
rupt on his oath; but my mind not having these previous 
examinations before it, is not in a state to arrive at that 
conclusion. 

Therf insert that part of the warrant which relates 
to the deposition of the messenger, (a) Taking all this 
representation to be the fact, it might be considered, in 
this point of view, independent on what the banki^upt 
had said in his examination; that Hamil^ etiaded 
those who were in search of them; that the^ had'^.l^et 
a person who had communicated their object ‘to :liim, 
and that he refused to deliver the accounts, b^^^e 
they had no right to them. That is not inJInsistent 
with the bankrupt’s examination. 

The next question is, how am I, according to esta¬ 
blished principles, to deal with this warrant ? I think it 
has been settled, that where a question is put to a bank- 

(«) Vidcante,p,5»4» 

rupt. 
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rupt ob Ms examination, and in that question is embodied 1818. 

a proposition expressing, as a fact, what he said or did 

on a preceding day, if he gives such an answer as implies Case. 

that he does not deny that he said or did so, or does ^ bankrupt ^ 

not qualify it, I think it has been settled, even in eases nation answar- 

of life or death as Perrofs case la), that the bankrupt question 
. -1 . , ^ which em- 

must be taken to admit that proposition. In this in- bodies a state- 

stance the bankrupt gave no answer, denying or quali- he^said^<^*did 

lying the statement that he had undertaken to produce on a former 

his accounts, and he must therefore be considered as drying oT 

having admitted it. qualifying, is 

. understood to 

admit, the 

I desire to be understood as not expressing any opi- statement, 
nion, whether commissioners are at liberty to obtain sa¬ 
tisfaction on the subject of the examination, by appli¬ 
cation to any other person than the bankrupt Mr. Cul¬ 
len argues that they are not entitled to resort to evi¬ 
dence aliunde, for the purpose of deciding whether the 
bankrupt’s answer is satisfactory or not. I leave that 
question where it ist; but the commissioners here have 
acted on the evidence of the messenger ; and then the 
question arises, have they so stated the evidence on the 
warrant, that the Court can have the same means, if 
they are due means, as the commissioners had, of de¬ 
ciding whether the aq^wer is Satisfefbtory ? It does not 
appear oii these proceedings that the deposition of the 
messeiiger %as made in the presence of the bankrupt, or 
read .tp^hiini, or that he had any other information con- 
cernljpglt the terms of the question. 

With 'Inspect to propositions stated to the bank¬ 
rupt, in a question addressed to him, relative to acts 
alleged to have been done, or declarations made by 
him, one sees the principle on which courts have 
held (whether it might not have been better to have principle of 
taken a different course, is another consideration) that doctrine. 


(a) 2Swr;\Ui^Ul5. 


if 



1 $ 19 « 

CftoWiuiy^s 

Case; 

Not extended 
tp statements 
of the acts of 
tliird persons. 


Reason of r&< 
quirinp the 
commissioners 
to specify in 
the -warrant 
the questions, 
for not satis¬ 
factorily an¬ 
swering which, 
the bankrupt 
is committed. 


if he (Joes not deny, he is. understood to admit the. 
statement; because the* question embodies a proposition 
relative to his own acts or expressions, and he must be 
presumed to know whether he so did or said; but when 
the question embodies o proposition relative to acts or 
words of third perspns, the'bankrupt may properly be 
supposed to know nothing about them ; and then the 
point to be decided’is, whether the Court, judging on 
the liberty of the sui^ect, shall be bound to judge with¬ 
out the means of knowing that the statement so incor¬ 
porated is accurate, and the assurance of forming a cor¬ 
rect conclusion on the propriety of the commitment ? 
The Court would never act on any representation 
of the commissioners that they asked a question such 
in substance, and received an answer such in sub¬ 
stance ; the question and answers must be set forth in 
terms, (a) On what principle does the statute require 
that ? On this principle, that the Court before which 
the bankrupt is brought, by /zadeas corpus, may decide 
whether the commissioners have not misunderstood the 
eifect of the questions and the answers. The only 
course for that purpose is to return them totidem verbis* 

The warrant is insufficient in this respect; it refers to 
a deposition which l«cannot read, and of which neither 
the bankrupt nor the Court can be taken to k]||^, that 
it is such as it is stated to be on tlie warral^j^ It% ^ear 
that the deposition had an effect on the niin^ of'"the 
commissioners; they evidently meant to conf thgt tp 

Another question then arises, Is this defect matter of 
form, or of substance ? Where the warrant is defective' 
in form, the Court is required to amend it, and itsetf 


the bankrupt. 


(a) 5 Geo. 2. c, 30. s. 17. 


to 



cAsSiiSiiif chAn6ery. si 


to make & new warrant (a) This is a defect in sul)* 
stance | as much so as an omission to state an examin¬ 
ation siibseqnent to tlie original commitment. 


1818. 


CaOWLEY*'g 

Case. 


Under these circumstances I am not only not required 
to issue another warrant, but I should not be justified 
in issuing it. 


^ It seems to me that the question in this case falls 
veiy much within the reasoning in Coombe’s case, (i) 
There, on the return of the habeas corpus^ it appear¬ 
ed, that there had been an examination subsequent 
to that in which the commissioners considered the 
answer of the bankrupt unsatisfectory; then it was im¬ 
possible for me to judge nf tlie whole matter. They had 
recommitted him to prison after his second examination; 
and the question was, whether it was proper to detain 
him in prison after that second examination, as well as 
to commit him on the first ? I was not supplied with 
the same means which the commissioners had, of deciding 
that question, and could not declare the commitment and 
detention proper. 


The distinction established by all the cases is this, 
that if the commissioners say to the bankrupt, On your 
former ^biinjgicaf'you answered to this effect, and he 
doeajQdl^iffl^ly'tKat statement, the Court must take it 
to bqitr^ue;, because he must know whether he said so or 
iW^^jB' h^ 'rule, but now clearly settled. But if the 
cbmntofoners state that they have derived information 
from othdi* persons, and the bankrupt does not qualify 
that statement, I am not bound to take it to be true, 


(rt) S Geo. 2. c. SO. s. 18. (i) 2 Sote, S06. 

pnrtc Cassidy, 2 Rose, 217. 

19 Ves. 324. Ex parte Page, 

1 Bam. & Aid. 533. 

VoL. II. 


G 


because 
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The Court be¬ 
fore which the 
writ is brought 
must, on the 
return, have 
^ the same 
means of judg¬ 
ing as the 
commission¬ 
ers had. 


because he has no means of knowing whether or how 
far .it is true. When the commissioners receive facts on 
the deposition of persons other than the bankrupt, they 
ought to set out on the warrant the deposition in hcec 
verba; for if they state only what they consider to be 
the effect of the deposition, the Court before which the 
writ is brought, is to judge whether the effect of the 
deposition is such as the commissioners represent, 
without the means of forming that judgment. 

We may safely lay down this as the principle, except 
so far as the cases break into it, that the Court before 
which the writ is brought, and which cannot travel out 
of the return, must, on the return, have the same 
means of judging as the commissioners had. (a) Perrofs 
case {h) seems to me to break into that prodigiously. If 
the commissioners state that the answers were unsatis¬ 
factory, because contradicted by a deposition, how is it 
possible for me to know whether they ought to have 

been satisfactory, unless the deposition is returned ? 

* 

I repeat that this question, whether to a reasonable 
mind an answer should or should not be satisfactory, 
experience authorises me to say, imposes as difficult and 
painful a duty, as the Court can discharge. Chief 
Justice de Grcy^ and all the othef Judges of one Court, 
thought an answer satisfactory, which anothef ' Court 
unanimously pronounced unsatisfactory, (c) 


(a) Ex parte Oliver, 2 Ves. ^ (b) 2 Surr, 1215. 

Eea. 244. 1 Rose, 407. Coombe's (c) , case, 

ease, 2 Rose, 596. Brown*s 2 Rl. 881. S ^^.4fi<^.,andthe 
case, 2 Rose, 400. Ex parte remarks of the Court of King’s 
JImns, IS Ves. 237. Ex jmte Bench on that decision, in Now- 
Cassidy, 2 Rose, 217. 19 Ves. /aw’s case. C T. j?. 118. 

324. 


The 
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The warrant is insufficient, and the prisoner must be 
discharged. Let the gaoler discharge him, so far as he 
is in custody under the commissioners’ warrant. 


1818. 


CftOWLEY’s 

Case, 


Since the report of this case was prepared, the Lord 
Chancellor, with a kindness more highly gratifying 
because unsolicited, has conferred on the editor the 
signal favor of a communication of Lord Nottingham's 
MSS. From that most valuable collection is subjoined 
the following statement of the precedents on the aUtlio- 
rity of which Jenke^s friends claimed, and of the reasons 
that inclined Lord Nottingham to withhold, the writ of 
mainprise. {Vide ante p. 14.15.) The editor has also on 
some subsequent occasions availed himself of the per¬ 
mission with which he has been honored, to illustrate 
the doctrines discussed in the course of these reports^ by 
a reference to Lord Nottingham's decisions. 

• 

“ The petition set forth that Francis Jenkes was a 
prisoner by virtue of the warrant annexed, for a fact 
bailable ; that by the ancient usage of Chancery, upon 
putting in bail there, a writ of mainprise ought to issue, 
directed to the shertfT or jailer to deliver the party; 
that die petitioners, being men of good estates, offered 
tliemsfclves as bail, whereof they prayed the acceptance, 
and a writ of mainprise accordingly. This petition was 
acoQmpinS||l with a note of precedents, viz. 

3.j)t. 1. rot. cl. Mliinprise in Chancery for 
Johv^klkicei removed from Lincoln to the Tomer^ to ap¬ 
pear coram concilio vel jmticiariis nostrisvel alibi quando-^ 
cunque et nbicunque ad faciend. ct rccipiend, quod pet' nos 
veljustic. nosti'os consideratum fuerit. 

“ 2. 11 E. S.pt, 1. memb, 29. dors. rot. cl. A writ of 

G 2 


mam- 
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1818. mainprize directed to the constable of the Tower, upon 
putting in bail in Chancery, to deliver Bernard Touche, 
Case. committed for felony. 

‘*3. 11 Ji. 3. "pt. 1. memh. 28, dorso, the like directed 
to the steward and marshall of the household, to deliver 
Bichard Moneywood, committed by his majesty’s com¬ 
mand, for trespass and contempt, teste 19 Martii,^ out of 
term. 

“4. 11 B. 3. pt. 1. m, 28 dorso, the like directed to 
the constable of the Towet', to deliver Henry Compton 
committed for felony, teste 26 Martii, out of term. 

“5. 11 E. 3. pt. 1. memh. 23 dorso, the like for John 
dc Wesenham, directed as before, committed for felony 
and divers excesses, teste 12 April. 

“ 6. 44 i?. 3. pt. 1. m. the like directed custod. Forest. 
for delivery of several persons committed for hunting in 
forests, teste 12 November. 

“ 7. 44 E. 3. m. 17. die like, teste 6 May. 

“ 8. 44 E. 3. m. 10 . the like, teste 20 August. 

“ 9. 4.5 E. 3. m. 25. the like for William de Charle, 
who stood committed for divers felonies and deceits to 
the King and his son John Duke of Lancaster, teste 
12 Junii. 

“ 10. 3 H. 2. m. 36. dorso, the like writ directed to 
the sheriffs of London, upon Inil^iut in in Chancery, to 
discharge Mich, de Swardeston, and John Pye, for de¬ 
signing to go out of the land to prosecute and act „ many 
things prejudicial to the king and his pebple, $e^e 
5 December. 

“ 11. Simile directed Vic. Notf. ihm. 

“ 12. 3B. 2. m. 25. derrso, the like in appeal of 
mayhem, directed to the sheriff of HeiifoiA, teste 1 Dec* 

“ 13. 3 B. 2. m. 20. dorso, the like for deliverance of 
a prisoner out of the Tbwrupon bail put in, in Chancery 
to appear coram consilio rrgis quando el quoties usqueprox. 

pente- 
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pentecosty et ad turrim reintrandum nisi judicium pro de- 
liheratione sua redditum Juerit. 

“ 14. 3 R. 2. m. 12. dorsO, the like for divers intending 
ad mutiland, et interjiciend. directed to the bailiff* of the 
liberty of Westminster, teste 5 Febr, 

“ 15. 3 R. 2. 7n. 11. dorso, the like for divers persons 
charged with divers conspiracies, directed Vic. Sicffcilk. 

“ 16. 3 R. 2. m. 7. dorso, simile de inceiidio domonim, 
directed -Vic, Hertf, lor Smith and others, teste 
5 Martii, nine of the like togetlier. 

“ 17. 3i^.2. m, 2. dorso, the like directed to the jus¬ 
tices of North Wales, for lloyd, comraitfed for felony and 
trespass. 

“ 18. 3 R. 2. m. 1. dorso, supersedeas iox Ralph vicar 
oi Wasteldon, being accused by an approver for robbery, 
granted upon bail in Chancery, quia honce famce^ 


1818. 


CaOWLKY*! 

Case, 


The reasons which “ moved Lord Nottingham to de¬ 
liberate upon the writ of mainprize, and for the present 
to inciine against it,” are thus stated : 

“ 1. The writ de manucapitione capienda, is grounded 
upon the statute of Westminster 1. c. 15., as to criminal 
cases; for as to civil cases there is such a writ at tlie 
comii)oa*^aw, but the application of it to criminal cases 
is l^y force of the statute. 

** 2, .IThit. statute was made to provide for the bail- 
menrdf t|ujse who by the sheriffs or lords of leets or 
others, who had liberties of irifangihef and outfangthef, 
were kept in prison for small felonies. 

“ 3. The first line of the statute is pur ceoque viscounts 
et autres qucux ont prises et retenus in prison gents rettcs * 
de felony; for before the statute, and long after, the she- 

G 3 riffs 
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1818. riffs in their turns by warrant of the King^s writ or com- 

CR^iiEY’s many indictments of felony. 

Case. 4*. The mischief recited in the preamble was that 

these sheriffs and qtliers did (what they pleased) bail 
those who were bot bailable for money, and kept in 
prison those who were bailable out of malice. 

“ 5. Then the statute proceeds to define the cases of 
felonies bailable and not bailable. 

“ 6. And then the writ de manucaptione capienda 
came to be applied to these cases; and, as if there had 
never been any such writ before, the Register 270. b. 
lays it down for a general rule, omnia hrevia de manu- 
captione ficnt sup. stat, W. 1. c. 15., which must be un¬ 
derstood of criminal cases only. 

“ 7.,4The writ which pursues the statute always re¬ 
cites a fflony, and an indictment or inquisition thereon 
founded, and a tender of bail below which has been re¬ 
fused! ^*^d then commands bail to be taken, if there be 
no other case of imprisonment but the felony aforesaid. 
Vide iteg. and F. N. B. * 

“ 8. Then came the statute of 28 E. S. c. 9. which 
takes away all power from the sheriffs to take indict¬ 
ments in their toiirns, by the King’s writ or by commis¬ 
sion. 

“ 9. And now Fitzherbert, aq^l my Lord Coke are 
both agreed that the statute of 28 E.S, has by conse¬ 
quence repealed the writ dr manucaptione capienda, (a) 
as to criminals; and with them agrees my Lord Chief 
Justice Hale in a little compendious manual of crown 
learning written by him, a copy whereof is in many 
hands, {b) 

(a) ** Nota, the writ de odio et (S) Haleys Summary of the 
atia was also repealed by 28 E. 3. ; Pleas of the Crown, 104.; in his 
* but because it was given by Jfag. larger treatise, however. Lord 
Charta, c. 26., so it is revived by Ea/e mentions some exceptions. 
42 E. 5. which repeals all laws History of the Pleas of the 
against Mag, Charia.” Crown, ii. 141—143. 

«J3. And 
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M 13 . And yet Mtzhei'hert for learning sake proceeds 1818. 

to comment upon this writ, as he does also upon the ^ “ ’ "" ^ 

. Crowley's 

writ de odio et atia and many others that are expired; Case, 
which led many men into mistake who look upon him 
as a writer in Henry the Eighth’s time, but penetrate no 
farther into the matter. 

“ 11. While the writ was in use, the practice was 
not to put in bail in Chancery, but to have a writ from 
thence, commanding others to take bail. 

“ 12. And yet no doubt there always was and still is 
a writ de mamicaptione capienda at the common law in 
civil cases. As when erroneous judgment is given lie- 
low, this writ lies to keep a man out of prison, while 
he prosecutes his writ of false judgment; so if a man 
brings an appeal of mayhem, and be arrested in an in¬ 
ferior court upon process frivolous on purpose, to hinder 
that prosecution, this writ lies; F. N, B. 250. k. 1. Iteg^ 

272. The same writ might also have been issi^^d at 
the common law, in all cases where a man was arrested 
in debt or trespass, pr indicted of trespass 
b. lieg, 273. a.; but this is now supplied by 23 H. 6. 
c(vp. 9. 

“ 13. And in some civil cases a man may come into 
Chancery and voluntarily tender bail, and shall have a 
writ to be discharged of his imprisonment. As where a 
capias upon a statute-merchant sued out of Chancery, 
and the cognisor comes-and shows how he has paid part 
and has a release for the rest, and brings his main¬ 
pernors with him to be bound body for body, he shall, 
ujioo that iflanucaption so taken, have a writ to be dis¬ 
charged, F* N, i3.251. d. Reg. 273. a. b. 

“ 14. So likewise in some cases which look like crimi¬ 
nal ; as, if a ne exeat xegnum or a general mpplicavit be 
awarded; if the party, instead of putting in bail before 
the sheriff or the justices, will come into the Chancery 

G 4 and 
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1818. and tender bail, which is there accepted, no doubt he 
discharged by writ from his imprisonment; for 
Case, in all these and the like cases the Chancery works upon 
* itself, and does, as all other courts may do, quicken or 

stop their, own proceedings. 

“ 15. But then the question is reduced to this, whether, 
by the ancient common law, there be a standing power 
residing in Chancery to accept bailable cases, and to 
discharge all imprisonments. 

“ 16. For the power of doing it by the writ of main- 
prize, which is founded on c. 15., is agreed on all 
hands to be taken away by 28 Ed. 3. c. 9. 

“ 17. It seems not reasonable to believe that any such 
power should remain in Chancery, either by common 
law or by statute: 1st, From the non-user of it these 
300 years; for Rickard tlie Second began his reign anno 
1377, and yet no precedent of it is offered since 3 R. 2. 
2. The precedents between 28 Ed. 3. and 3 R. 2., are 
to be imputed to the strong current of former practice, 
it being some considerable time before it began to be 
understood that the statute of Ed. 3., had repealed the 
writ of mainprize, viz. not till 3 R. 2. 3. The prece¬ 
dents before that time are for the most part such as 
concern indictments for felonies and great offences. 
4. The case of jP. N. B. 250. f., where a man, taken by 
the king’s commission, and upon tender of bail in Chan¬ 
cery by his friends, had a writ of mainprize, is of the 
same nature; for it is not meant of a con^il^csiA by 
the King, but b\ commissioners of oyer 4*. as 

appears by tlie Rcgisiir, 271. a. b., from whence.thttt case 
is taken, arid is the only case of that kind which is ex-’ 
tant in the Register. 

“ 18. And it seems 1 ’as i easonable, if sucha power there 
were, that it should extend to commitments by the King, 
in council: 1. Because if the writ of mainprize desired 

be 
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be founded upon the statute of Westm. 1. c, 15., then it 1818. 
is plain the statute begins with persons of an inferior 
nature j pu7' ceogite viscounts et auters, and so can never Case, 
extend to persons of a higher rank and order, viz. lords 
of the council, &c. 2. If the writ desired be founded 
upon the common law, or upon die general maxim, that 
whenever a statute gives a remedy, there the Chancery 
ought to frame a writ upon it, then it must be observed 
that it was never yet so practised, though there have 
been very frequent occasions for it. 6 Jac. B. R, Cro. 

219, Addii case, committed by the 'Lord Chancellor for 
certain matters concerning the King; and again 4 Car. 1. 

Ci'o. 233, Chavnberi case, who was committed by the 
council in the long vacation, yet no attempt to get out 
by writ of mainprize, though several petitions were un¬ 
successful; and long before, viz. P. 9 Eliz.^ Rich. Consta¬ 
ble, committed to the Tower per dominos privati consilii, 
never asked a writ of mainprize, nor couhl be bai^d till 
he brought his habeas coipus. So Hilary, 40 Eliz., 

Edward Harcot, committed per dominos privati ifonsilii, 
never attempted to get out any otherwise than by habeas 
corjms, vide Sir Fra. Moor, jd. 32. (n); and the 
twelve precedents cited by Mr. Selden (at the confer¬ 
ence in the Painted Chamber) {b), when persons c^om- 
mitted by the privy council were bailed upon habeas 
coipus brought, do all prove that a writ of mainprize 
was not then dreamed of or thought practicable. Of 
these .thfe '^urth and fifth were in the time of Queen 
Mary^^ thejsjxtli, seventh, eighth, ninth, and tenth, in 
time di Queen FMzabelh ; the eleventh and twelfth in 
time of King James, but the first was in 18 Ed. 3., upon 
a commitment by the King under his great seal to the 


(b) 5 Hoiocll'% State Trials, 
97—102. 

Tower^ 


(c) Probably 839. pi. 182. 
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1818. ' Tmer, when the writ of mainprize was undoubtedly in 
C^wi^y's might have been had in Chancery if the law 

Case. had extended it to such commitments j but there the 
bailment was upon a return into B. 22., which may serve 
to answer the precedent of 11 jB. 3. m. 28. cited before. 
3. If a man be imprisoned by command of the King, 
suppose the command unlawful, yet he cannot be de¬ 
livered by a writ de Jiomine replegiando; but justice shall 
be done by the superior courts upon a habeas corpus. 
2 Inst. 187. How vain were this law, if he might get 
out by mainprize in the meantime f 4. For mainprize 
is a greater liberty than bail: he that is bailed is still in 
the custody of his bail; but he that is mainprized is ab¬ 
solutely at large: again, bail in criminal cases, is an un¬ 
dertaking body for body, and in civil cases is an under¬ 
taking to pay the condemnation ; but mainprize is no 
more than an undertaking in a sum certain; see 33 & 
36 E. F. Mainjmze, 12,19. arg. d'hab.corp. 62. 68.69. 
5. The statute 17 Car. 1. cap. 14. (a) enacts, that the 
judges of the C. B. as well as the B. It. may grant ha¬ 
beas corpus^ that the prisoner shall be bailed or re¬ 
manded within three days after the return, otherwise 
the Judge shall forfeit treble damages : in this great zeal 
for public liberty, how was it possible they should for¬ 
got to require the Chancellor alsq to make speedy de¬ 
liverance in vacation, by writ of qjainprize, if any such 
power had been in him ? 6. When the writ of main- 

prize did lie, the body of the writ alwaj^ supposed 
that bail had been first reftised biplow; no man was to 
come into the Chancery per saltum, and turn this Court 
into a court of gaol-delivery. 7. In all the debates in 
parliament touching personal liberty, no man ever men¬ 
tioned this way of coming out; not Nop, nor Seldcn, nor 


(a) 16 Car. 1. c. 10, 


any 
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any who argued the habeas c&rpus case; nay, my Lord 
Coke^ who strained a point so far as to hold that a ha¬ 
beas corpus might be had in Chancery in the vacation, 
never stirred this point, which surely he would not 
have ovcsrseen ; and 2 190., holds the contrary, and 

the writ of raainprize to be repealed. 8. If this course 
may be taken in Chancery, it may as well be in term 
time as in vacation, and then to what purpose were all 
these contentions these last sixty years, about the right 
and remedy of habeas corpus, if the remedy by main- 
prize in Chancery were still extant, for that is much the 
better of the two ?” («) 


1818. 

CROWtEv’s 

Ca&e. 


(o)“ Nota, the statute of S HA. 
c. 10. enacts. That none be im¬ 
prisoned by any justice of peace 
but in the county gaol, to the 
end they might have their trial 
at the next gaol delivery, or ses¬ 
sions of the peace; so not ex¬ 
tended to imprisonment by supe¬ 
rior judges; but 2 Inst.*^3, con¬ 
tra, some say it extends to all 
other judges and justices, for two 
reasons : 1. Quia act declaratory: 
2. Quia ratio legis est gencralis : 
Kota, he docs not say it is bis 
own opinion; et nota ibidon, 
he mentions the writ de %ono et 
nialo, which was a writ that lay 
to the justices of gaol-delivery, 
to command tjljtem to deliver the 
gaol of A, JS.', in which writ 


there is always a clause, si A. It. 
caj)tus et detentns in gao/o pro 
morte C. JU. et non per aHquod 
speciale mandatum nostrum, tunc 
delU)ereti$, ^c .; which exception 
shows that with such as were 
committed per speciale rmuda- 
tuni, the gaol-delivery justices 
had nothing to do. JEt nota, the 
statute 5 H. 4. c. 10. caqnot ex¬ 
tend to all imprisonments, for it 
saves to the lords and others 
who have gaols, their franchises. 
9 Co. 119., Sanchar's case; and 
the preamble shows the griev¬ 
ance, viz. that constables of cas¬ 
tles being justices of peace, used 
to imprison men in their castles; 
so this statute not meant of ail 
kind of imprisonment.” 
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June 29. 
July 1.6.21. 


WALTER w. HODGE. 


A gift i)y a 
husband to his 
wife, either as 
a (lonaiio nw7'~ 
tis causa, or as 
a donatio inter 


T he decree in this cause, dated the 14«th of 

1816, declared that the will of li. P. Hodge ought 
to be established, and the trusts thereof carried into 
execution, and directed a reference to the Master to take 


vivos to her 
separate use, 
must be es¬ 
tablished by 
evidence be¬ 
yond suspi¬ 
cion : a claim 
of that nature 
negatived. 

A defend¬ 
ant by her 
answer having 
claimed a gift 
from her hus¬ 
band as an 
absolute dona¬ 
tio inter vivos 


the usual account of the testator’s personal estate not 
specifically bequeathed, against the Defendants, Martha 
Hodge, Ed-ward Dadleij, and Thomas Hudson, his exe¬ 
cutrix and executors. 

An order of the 22d of March, 1817, on the appli¬ 
cation of the Defendant Martha Plodge, directed that 
the Master should be at liberty to make a separate 
report at her expense, as to the personal estate of the 
testator, possessed by her. 


to her separate separate report of the 8tli May, 1817, the 

use, whether ‘ ^ i -r-. i i rr ■, . i 

evidence can Master charged the Dctendant Martha Hodge, witli 

be received to to the amount of 337/. I8s. Id. 

establish n as * 

a donatio mor¬ 


tis causa, 
(jiuere. 


To this report the Plaintiff* excepted, on tlic ground 
that the Master had not charged tlfe Defendant Martha 
Hodiic. with the sum of 600/., being the amount of 
sundry bank-notes belonging to the testator at the time 
of his decease, and possessed byr her. 


The evidence on the subject of the exception, con¬ 
sisted of the answer of Martha Hodge to the original 
bill, and the deposition of Alice Mason. 


By her answer the Defendant stated, that the testator, 
some short time before his death, gave to her a book 

containing 
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containing bank-notes to the amount, in the whole, of 
600/. or thereabout, but she could not recollect the 
exact amount; and the testator at the time he gave the 
bank-notes to the Defendant, informed her they were for 
her own private use, and that he gave them to her to be 
at her own disposal, or used expressions to that effect: 
the answer also stated, that during the life-time of the 
testator the Defendant expended in various ways some 
part of the bank-notes, and at the time of his death some 
of them remained in her possession j and that she con¬ 
sidered such bank-notes as her own separate property, 
and expended them for her own private use, and was 
wholly ignorant that they legally were the property of 
the testator at the time of his deatli. 


Walter 


V. 

Hodge. 


Alice Masofii the niece of Martha Hodge, deposed, 
that she, being upon a visit at the house of the testator, 
about eleven days prior to his death, saw him take out 
of his coat-pocket, and deliver into the hands of the De¬ 
fendant Martha Hodge, a black leather note-case, con¬ 
taining some Bank of TLngland notes, but the amount 
thereof she did not know; that the testator, when 
he so delivered the note-case, and Bank of England 
notes, told Martha Hodge, in the hearing of the wit¬ 
ness, that if any thing should happen to him, the con¬ 
tents of the note-case were hers, or expressed liimself 
to that Meet; that she could depose that the contents 
of the note-case consisted of Bank of England notes, by 
reason that upon Mar^a Hodge opening the note-case, 
almost immediately afterwards, to put in other Bank of 
England notes, the witness saw some Bank of England 
notes in the note-case; that the testatorj on the day on 
which he delivered the note-case, and the first-mentioned 
Bank of England notes, to Martha Hodge, had been to 
the Bank of England for the purpose of selling out, and 

the 
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Walteu 

V. 

Hodge. 


the witness believed that he did sell out, some part of 
his property in the public funds ; and it being then a 
rainy day, and the testator being wet with the rain, he took 
his coat off and delivered it to the witness, immediately 
after he had delivered the note-case, and first-mentioned 
Bank of England notes, to the Defendant Martha Hodge; 
that instantly after he had so delivered his coat to die 
witness, he took some Bank of England notes, but the 
amount thereof she did not know, out of his said coat 
pocket, and delivered the same to the defendant Martha 
Hodge, at the same time saying to her, in the hearing 
of the witness, These,” (meaning the Bank of England 
notes,) “ are to be yours also,” or expressed himself 
to that or the like effect; and the Defendant Martha 
Hodge thereupon, in the presence of the witness, opened 
the note-case, and put the Bank of England notes 
therein. The witness also stated, that the testator was 
not at the time when he so delivered the note-case and 
Bank of England notes to the Defendant Martha Hodge 
in good health, but was then and for some time previous 
thereto had been in an indifferent state of health; never¬ 
theless, as appeared to the witness, and as she believed, 
the testator was in his perfect senses and knew what he 
was doing, and was not from illness, or any other cause, 
insensible, or incapable of distinguishing what he did; 
and that she understood from the expressions ad¬ 
dressed by the testator to the Defendant Martha 
Hodge, at the time he so delivered the note-case and 
the Bank of England notes t^^ her, that he intended 
that the Defendant Martha Hodge should keep the note¬ 
case, and all the Bank of England notes, for lier own 
use in case ofliis death. 

Mr. Hart and Mr. Wingjield, in support of the ex¬ 
ception. There is no evidence tliat tlie gift was made 

in 
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in contemplation of death. It is therefore a mere do¬ 
natio inter vivos, and void as an immediate gift by a 
husband to his wife for her separate use. 


1818. 


Walter 

V. 

Hosqe. 


Mr. Belli Mr. Shadwell, and Mr. Girdlestone, for the 
report. — 

The gift is a donatio mdrtis causa. Justinian Inst, 
lib. 2. tit. 7. ‘Bracton, lib. 2. c. 26. (a) It is not ne- 


(fl) “ Est autem inter alias 
donationes donatio mortis causa, 
quae morte confirmatur, cujus 
tres sunt species, una cum quis 
Hullo praesentis mortis periculi 
metu conteritur, sed sola cogi- 
tatione mortaliutis donat: alia, 
cum quis imminente periculo 
mortis commotus, ita donat, ut 
statim fiat accipientis; tcrtia, ut 
si quis commotus periculo,' non 
dat sic ut statim fiat accipientis, 
sed tunc demum, cum mors fuerit 
insequuta. Et mortis onusa do¬ 
natio potest esse multiplex, ut 
si quis contemplatione, vel sus* 
picionc mortis, alicui dat, cujus 
modi donationes ssepe fiuut ab 
mgrotantibus, vcl ab eis qui in 
aciem sunt ituri, vel per mare 
navigaturi, vel peregre f»rofec- 
turi, et in se tacitam liabcnt 
conditionem, ut hujusmodi do¬ 
nationes revocentur, si aegrotus 
convaluerit, si miles ab acie rc- 
dierit, si nauta a navig|{^one, 
ct peregrinus a peregrinatione. 
Et donationes quae sic fiunt prop¬ 
ter mortis suspicioneni, morte 
testatoris confirmantur, et sic 
fiunt, ut siquid humanitus con- 
tigerit dc testatore, habcat is, 
cui legatum est, legatum, si au¬ 
tem convalescat, retineat, vel 


rehabeat legatum, vel si prius 
moriatur ille cui legatum est. 
Et si duo, qui sibi invicem mortis 
causa donaverint pariter deces- 
i^rint, neutrius hseres repetet, 
quia neuter alterum supervixit. 
Et est re vera tab's donatio mor¬ 
tis causa, cum testator, rem le- 
gatam se ipsum magis habere 
voluerit, quam cum cui legata 
fuerit, et eum, cui legata est, 
magis quam hseredem suum. Si 
autem sic donetur mortis causa, 
ut nullo CBsu revocetur: causa 
doilandi, magis est quam mortis 
causa donatio, et ideo perindc 
haberi debet, si cut alia quaevis 
inter vivos donatio, et ideo inter 
viros et uxores non valet. Mor¬ 
tis causa donarc licet, non tantum 
infirmae valetiidinis causa, sed 
periculi, et propinquae mortis, ab 
hoste vel a praedonibus, vel ob 
hominis potentis crudelitatem, 
vel odium, aut causa nayigationis, 
Vel peregrinationis imminente, 
aut si quis fuerit per insidiosa 
loca iturus, hsec enim omnia in- 
stans periculijun demonstravit.” 
fol. 60. a. This passage is com¬ 
piled chiefly from the authorities 
in the Civil Law. Inst. lib. 2. 
tit. 7. Big. lib. 39, tit. 6. 


cessary 
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cessary that such a gift should be made in extrcmk ,• 
the donor died on, the eleventh day after the transaction, 
and his expression “ in" case any thing should happen 
to him,” refers the gift explicitly to the probability of 
his approaching decease. Hill v. Chapjnan (a), Ward 
V. Turner {h). 


The Master qf the Rolls. 

1 collect from the proceedings in this case, that the 
Plaintiffs were not able to prove the receipt of these 
notes by Mrs. Hodge except from her answer, and were 
therefore under the necessity of reading it: 4he decree 
is drawn up on reading the answer. All the passages 
which it contains, tlierefore, must be taken, as well those 
in her favour, as those against her. The question of 
the validity of the gift depends on the account given by 
the Defendant in her answer, and by the witness Alice 
Mason, in her deposition. There is no other material 
evidence. 

The account which the Defendant has given is, that 
it was an absolute gift to take eflect immediately: not a 
word is introduced to make it a conditional gift, de¬ 
pending on the testator’s living or not living, and 
postponing the enjoyment till after his death. It is 
expressed to be a present absolute gift, vesting imme¬ 
diately, over which she had an instant right of disposition, 
and of whiclj^flie did in })art dispose during tlie life of 
the testator. This statement in the answer differs ma¬ 
terially from the deposition of Alice Mason. One re- 

(«) 2 Uro, C, C. 612. {b) 2 Ves, ‘151, 

presents 
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presents 4lie whole of the gift to consist of the book 
containing600/., as one entire gift; the other represents 
two distinct gifts, with an interval, during which the 
testator took off his great coat, and afterwards delivered 
notes not contained in any book, A more material 
variation is,, that Alice Mikon introduces words which 
make the gift conditional, that is, “ in case any thing 
should happen to himqualifying it not as an absolute 
gift in all events, but only, for so the expression must 
be understood, in case of his death. The question is, 
whether from the accounts so given, the master’s report 
has drawn the right conclusion ? 


1818 . 

WAtTBtt 


Ho»G£. 


On principle, it is quite clear, tliat a claimant in¬ 
sisting on a parol gift of this nature, not contained in 
any will ^ a legacy, must establish ti dear and satis¬ 
factory case. If the claim rested only on the account 
given by Mrs. Hodge, it is an absolute gift from a hus¬ 
band to his wife during coverture, without the interpo¬ 
sition of trustees; handing over property which she was 
to apply to her separate use, and which she considered 
herself at liberty so to apply immediately. There, is 
great difficulty in establishing such a transaction. 


But the gift is claimed as a djonatio vim'tis cuma; a 
claim wliich seems td be advanced subsequently to the 
answer; for that contains not a word intimatii% that 
the wife understood the gift to be conditional, which is 
essential to a gift mortis causa ; but on the contrary she 
claims it as tin absoiarte gift, and accordingly disposes 
of some part of it. A witness has however been exa¬ 
mined in the cause, and one difficulty i|| whether it is 
competent to the Defendant to pro.ve a case at variance 
witli the statement in her answer? The conditional gift 
described in the deposition, is a totally different case 
VoL. ll. H from 
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Hox»eB. 


from the absolute gift daimed i» the‘ pleadings. In 
limine therefore occurs the difficulty of receiving the 
evidence of Alice Mason vrithout a basis laid for it in 
the pleadings. How that can be permitted I do not 
immediately see. But what is the account which she 
has given ? Her evidence, if Ihken fdone^ cannot possibly 
sustain this claim. She proves only the delivery of 
some notes, she knows not the amount $ she says there 
were two separate and distinct gifts. Supposing the 
second gift postponed the right to the notes till the event 
of death^ and gave it only in that event, the question 
would be whether this falls within the authorities on 
the subject of donations mortis causa. 


I have looked through the cases on that subject, which 
are not numerous. That which approaches nearest to 
the present is Lawson v. LaWson [a) ; and the next is 
Miller v. Miller. (^) That part of the decision in Law- 
son V. Lawson, on which Lord Hardwicke has re¬ 
marked (c) that he felt some difficulty in understanding 
it, is explained by a reference to the registrar’s book, in 
the subsequent case of Tail v. Hilbert, (d) The whole 
doctrine on the subject of donations mortis causa has 
been discussed by Lord Hardwicke in Ward v. Turner{e)’, 
in which he determined that the subject of the, gift 
must be delivered by the donor; saying, that was 
what distinguished it from a legacy, which is deli¬ 
vered by the representative. In the next place, the 
gift must be conditional; that is, depending on the event 
of death. The three sorts of donations mortis causa, 
and the difficulties concerning the definition, are com¬ 
pletely explaiilpd in Tait v. Hilbert, by Lord Lough*. 

[d) 2 FffAjun. 120. 
le) 2 Ves.i.Zl, 


(a) 1 P. W. 441. 

lb) 3 P. W. 356, 

l c) 2 Ves. 441.j 


borough. 
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borough, who examined the ci\dl law, and gives the 
definition, (a) 

Many conditions, you observe, accompany donations 
moHh eattsttf if the donor recovers, if he repents his 
gift, if the donee dies before him: the property is not 
vested absolutely till after death. The Lord Chancellor 
negatived the claim in that case, considering it as a gift 
to take effect immediately, and therefore not a conditionid 
donation mortis causa* 

It becomes die Court to recollect the principles Stated 
by Lord Hardwicke in Ward v. Thirner {b), who laments 
that the statute of frauds, which imposes rigorous re¬ 
strictions on nuncupative wills, had not abolished gifts 
of this natune; to consider to what perjury such gifts 
may afford occasion, and how nearly they amount to an 
evasion of the statutory precautions against nuncupative 
wills. It is quite evident that if too much focility is 
afforded to donations mortis causa, a door is opened to 
elude the statute. Lord Hardwicke seems to think one. 
witness not sufficient, remarking that the Moman law 
required five witnesses (c); afterwards he says, if the case 
depended at all on the question of fact, he should hot 
venture to determine it, but send it to an issue. In the 
result he decided not on the fact but on the law, being 
quite dear that there was not a sufficient delivery. 

Hill v. Chapman {d) has not carried the doctrine far¬ 
ther : The Lord Chancellor there acted upon the report 
of the Master as to the fact, concerning which there 

(a) The Mmier of the IM/g (i) 2 Ves. 431. 
here read several passages from (c) An innovation of Justinian. 
the judgment. 2 Kies.jun. 119., Cod. lib. 8. tit.Sd. 1.4. 

120. (d) 2 Bto. Ct C. 612, 

H 2 


9d 

1818. 

WAtvta 

v. 

Hdhctf. 


seems 
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V. 

Hodge. 


seems not to have been any doubt, and the law fol¬ 
lowed. To prove the fact the authorities appear not to 
require a plurality of witnesses, but only that the proof 
be satisfactory; nor is it necessary that the donation 
should be in the last iUness; it is sufficient if made 
in contemplation of death, and on the conditions stated. 


To apply these doctrines to the present case. It is 
evident that, as stated by the Defendant in her answer, the 
gift possesses none of the essential requisites of a donation 
mortis causa. It had no reference to death; certainly 
it is not necessary that there should be in words a re¬ 
ference to death, circumstance^may supply it; as when 
a man, an hour before his decease, made a gift the 
better to provide for his wife: but here a person who 
had been in a situation to sell stock, returning without 
being visited by any illness at that time, takes bank¬ 
notes out of his pocket, and- gives them to his wife, 
for her own use. What is there to render this a do¬ 
nation mortis causa ? Not a single circumstance which 
characterises these gifts, except the tradition occurs in 
this account. 


The deposition of Alice Mason is too vague to prove 
any thing, stating no amount, but only the ilelivery of 
some notes inclosed in a case. It describes, indeed, 
a conditional gift, but wants a fixed quantum; and it 
differs in material circumstances from the Defendant’s 
statement. All the minuti® of such transactions are to 
be examined; the effect depends on every word and 
minute act. 

1 *^ 

In such a case, which as a precedent requires-ihuch 
caution, I cannot say that I am satisfied that the party 
has properly established her claim. The utmost would 

be, 
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hcf what was suggested by Lord Hardxmcke^ and done 
in Blmjit V. Burrow (a), to send it to ja jury. But my 
difficulty is, whether I ought to receive the evidence, 
considering what was put in issue by the answer ? I 
cannot overcome that. As that point however was not 
spoken to, I will not preclude the Bar from an oppor¬ 
tunity of urging what further occurs. It seems to me 
that if that objection cannot be removed, the exception 
must be allowed, {b) 

On 

(a) 4 Bro. C. C. 72. 1 Ves. Free, in CHa. 300. Hassel v. 
jun. 546. at Tynte, Amb. 313* Smith v. 

\h) To constitute a donatio Smith, 2 Str. 955. Blount v, 
mortis causa, or gift in con- Burrow, 4 Bro- C. C. 72. 
templation of death, the trans- 1 Ves. jun. 546. Tate v. Hil^ 
action must first possess (ihe bert, 4iBro, C. C. 286. 2 Fes. 
requisites of a gift. “ By the jun. 111. Hawkins v. Blewitt, 
law of England, in order to 2 Esp. 663. Shanley v. Har- 
transfer property by gift, there vey, 2 Eden, 126. Bunn v. 
must either be a deed or in- Markham, 7 Taunt. 224. 
strument of gift, or an actual Gardner v. Parker, 3 Maddf 
delivery of the thing to the 184., and see Johnson v. 
donee.” Irons v. Smallpiece, Smith, 1 Ves. 314^. 

2 Bam. Sf. Aid. 552. Hooper Thus, money in the public 
v.Goorfw/», vol.i. p.485. funds will not pass by parol 
A donatio mortis causa there- expressions of gift in contern- 
fore requires delivery; and the plation of death, accompanied 
greater part of the cases have with delivery df the receipts 
occurred on the question,what for the price of the stock; 
constitutes a sufficient deli- Ward y. Turner, 2 Ves. 
very? Drury V. Smith,IP. W. but expressions of gift and 
404. * Lawson v. Lawson, delivery of a bond, constitute 
1 P. IT. 441. 2 Ves.jiin. 120. a valid donation. Snellgrave 
121. Miller v. Miller, 3 P. W. v. Bailey, 3 ^k.2l4>. Gardner 
356. Hedges V. Hedges, Prec. v Parker, 3 Madd. 184. 
in Cha. 269. Gilb. Rep. inEq. The peculiar inducement 
12. Hill v, Chapman, 2 Bro. and circumstances of the gift, 
C. C. 612. Ward. v. Turner, annex to it certain qualifica- 
^ Ves. ^$1. Jones v. Selby, tions, which may be in general 

H 3 compre* 


1818. 


WAtraii 

•Hougb. 



m IN CSHANPERY, 



W4tts* 

July 6, 


On this day the question was argued whether the 
tran^ction amounted to an immediate gift by the hus¬ 
hed tP the separate jase of his wife, 


Mr. Bellf 


comprehended within the de¬ 
scription of the incidents of a 
legacy, to which the gift is 
analogous. 39. iii» 6. 

1 15.37. 3 P. 357. 

It is revocable therefore by 
the donor, Big. lib. 39. tit. 6. 
1. 167*» and revoked by the 
death of the donee during his 
life, Big. lib. 39. tit. 6. 1. 23., 
and subject to the claims of 
creditors. Big. lib. 35. tit. 2. 
l.6G< 1* ^ib. 39. tit. 6. 

1. 17. Smith V, Cases, 1 P. W. 
406. Tate v. Hilbert^ 4 Bro. 
C. C. 293. 1 Ves. jun. 120.; 
but on the death of the donor 
the property vests absolutely 
in the donee; and no probate 
is required, nor is it the sub¬ 
ject of ecclesiastical jurisdic¬ 
tion. Ashton V. Bauson, Sel. 
Ca. in Cha. 14. Latvson v. 
Latuson, 1 P. W. 441. Miller 
V. Miller, 3 P. W. 356. Ward 
V. Turner, 2 Ves. 440. Thomp¬ 
son Hodgson, 2 Str. 777. 

The following description 
well explains the nature of 
these gifts: a donatio mortis 
causa, “ is where a man lies 
in extremity, or being sur¬ 
prised with sickness, and not 
having an opportunity of 
making his, will, but lest he 


should die before he could 
make it, he gives with his own 
hands his goods to his friends 
about him; this, if he dies, 
shall operate as a legacy ; but 
if he recovers, then does the 
property thereof revert to 
him.” Lord Cotvper, Prec. in 
Cha. 269. 270. Gilb. Rep. in 
Equity, 13.; and see Thorold 
V. Thorold. 1 Phill. 1. 

The genuine definition of 
donatio mortis causa, in the 
civil law, from which both 
the doctrine and the deno¬ 
mination are borrowed, may 
be foupdin the Institute. Inst, 
lib. ii. tit. 7. cited by Lord 
Loughborough, 2 Ves. 119, 
120 . 

The subject has been per¬ 
plexed by an inaccurate enu¬ 
meration imputed to an ancient 
jurist. “ Julianus libro septi- 
modecimo Digestorum tres 
esse species mortis causa dona- 
tionum ait: Unam, cum quis 
nullo prmsentis periculi metu 
conterritus, sed sola cogita- 
tionemortalitatisdonat. Aliam 
esse speciem mortis causa do- 
nationum ait, cum quis irami- 
nente periculo commotus, ita 
donat, ut statim fiat accipien- 
tis. Tertium genus esse do- 

nationis 
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Mr. Belli Mr. ShadweUi Mf* Gtrdlesion^ for 
Mrs. tjfodgei insisted that a wife may take from the gift 
of her husband, property to her separate use, without 
the interposition of trustees; and that in this case 
the delivery of the notes manifested an intention in 
the deceased to divest himself of all interest in them, 
and transfer them to his wife for her own exclusive 
benefit. Maclean v. L^nglands, (a) Graham v. Z/oa- 
dondeny. (b) Lucas v. Lucas, (c) Slanning v. Style, {d) 
Lee V. Prieaux. (e) 


loi 

1616. 


WAbTBR 

V. 

UoPGi;. 


Mr. Harti and Mr. Wing field, opposed the claim, on 
grounds fully stated ii^ the judgment. 


nationis ait, si quis periculo 
motus, non sic det, ut statim 
fiat accipientis: sec tunc de- 
mutn, cum mors fuerit Inse* 
cuta.” Dig. lib. 39; tit- 6. 
/. 2. Swinburne, who tran¬ 
slates this passage, (which is 
adopted by Bracton, ante, 
p.86.n.) remarks that the first 
two species are mere dona¬ 
tions inter vivos s on^Wills, 
part i. s. vii.: and the inac¬ 
curacy has been censured by 
the Civilians; Dig. lib. 36. 
tit. 6. l> 27. 4-2. It is the last 
species alone which derives 
4ny peculiar properties from 
its connection with the pro¬ 
spect of death. The whole 
question is very ably review- 

(a) 5 Ves, 71. 

(b) 3 Atk. 393. 

(c) I Atk. 270. 

H 


ed by Lord Loughborough. 
2 Ves. jun. 118—120. Some 
of the remarks imputed to 
Lord Hardtuicke, 2 Ves. 439, 
440. seem deficient in pre- 
cisipn. 

Before the statute of frauds, 
29 Car. 2. c. 3. s. 19,20,21., 
parol expressions of an inten¬ 
tion to give in the event of 
death, even though, not be¬ 
ing accompanied by delivery, 
insufficient to constitute a 
donatio mortis causa, might 
have been valid as a nun¬ 
cupative will. The earliest 
cases in our courts of law or 
equity, on the subject of 
these donations are subse 
quent to that act. 

td) 3 P. W. 334. 

(e) 3 Bro C. C 381. 

4 The 
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The Master of the Rolls. 

After examining the cases cited on the last argument, 
in which gifi:s by a husband to his wife have been 
established in this Court, I am not able to satisfy my¬ 
self that’ I ought to change the opinion which I have 
already pronounced. Here is no sufficient evidence of 
gift. I will shortly notice the authorities, in order that 
it may be clearly understood, that in negativing this 
claim, I do not negative the proposition that, in equity, 
a gift by a husband to his wife may, under circum¬ 
stances, be valid, but proceed solely on the insufficiency 
of the evidence. • 

In Mdclean v. Longlands (a), the Court was of opi¬ 
nion, that the evidence was not sufficient even for send¬ 
ing the question lo an issue; but if no gift could in any 
circumstances be valid, it would have been unnecessary 
to inquire into evidence. The Master of the Rolls 
there states the general doctrine thus : “ The only point 
upon which I entertain any doubt, j^s as to the gift, but 
I do not think there is sufficient ground to direct an 
issue. Nothing less would do than a clear irrevocable 
gift either to some person as a trustee, or by some clear 
and distinct act of his, by which he divested himself of 
his property, and engaged to hold it as a trustee for 
the separate use of his wife.” («) 

Such is the general doctrine stated in one of the latest 
cases on this subject; I forbear to advert to others 
which determine no more than this, that a wife may 
in this Court acquire property to her separate use 
during her coverture, and that her husband may be 
a trustee for her; as in the instance of gifts by stran- 
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gers, of which Lee v. Prieaux (a), is an example. In 
Lttcas V. Lucas (6), Lord Hardwicke says, “ In this 
court gifts between husband and wife have often been 
supported, though the law does not allow the property 
to pass.” (c) On another occasion, the same judge re¬ 
fers more particularly to the case of the “ Countess 
Cffwpet' before Sir Joseph Jekyll^ in which several trinkets 
were given her by Lord Cowpcr in his lifetime, and dc: 
termined to be her separate estate.” (d) 

The case of Slannmg v. Style (e) arose on savings of 
the wife’s pin-money, which her husband had borrowed; 
and the Court thought that by the permission of her 
husband, she had acquired it to her separate use, and 
declared her a creditor on bis assets. 


1818. 


Waltbr 

I). 

Hodge. 


In Mich V. Cockell (/), Lord Eldons not carrying the 
doctrine farther than the preceding authorities, repre¬ 
sents it as “ perfectly settled, that a husband may in 
this Court be a trustee for the separate use of his 
wife.”(g) 


The cases mentioned in the former argument, certainly 
appear to have proceeded on a contrary supposition. 
In Miller v. Miller (Ji), Sir Joseph JekyU says, “ The gift 


(ffl) 5 Bro. C. C. 381. 

(A) 1 Aik. 270. 

(c) 1 Ath. 271. 

(fi?) 5 Ath. 59,5. 

(c) 3 P. W. 334. 

(/) 9 Yes. 369. 

(g) 9 Yes. 575. See Harvey 
V. Harveyt 1 P. W. 125. 2 
Yem. 659. Bennet y. Davit, 2 
P. lY. 316. Bo^e V. Budder, 
Bnnb. 187. Tyrrell v. Hope, 
g 4tk, 55 8 1 Darley v. Darley^ 


5 Ath. 399., 5 Bro. C. C. 383. 384. 
Davison v. Atkinson, 5 T. R. 434. 
Lamb v. Milnes, 5 Yes. 517. 
Hartley v. Hurle, 5 Yes. 545., 
IS Yes. 434. Parker v. Brooke, 
9 Yes. 583. Johnes v. Lockhart, 
cited 1 Madd. 207. corrected, 
3 Bro. C. C. ed. Belt. 385. n. 
Adamson v. Armitage, Coop. 283. 
Ex parte Ray, I M(dld.\99. 

{h) 5 P. W, 356. 


Pf 
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of 6001, contained in the bank-notes was a don&tio causa 
mortis^ which operates as such though made to a wife, 
for it is m nature of a legacy {a) and in Lwwsm v. 
Lfimon the Master of the Rolls observed that “ the 
delivery of the purse was good ; and must operate as a 
donatio causa mortis^ vt res magis valeat^ because 
otherwise one could not give to his own wife.” (c) 

It is unnecessary to cite many of the texts which 
establish that, by the common law, a husband or wife 
cannot give to each other without the intervention of 
trustees. A man,*** says Littleton,. “ may not grant, 
nor give, his tenements to his wife, during the cover¬ 
ture, for that his wife and he be but one person in 
the law, &c.” [d) Upon which Lord Cokds com¬ 
mentary is, “ This opinion is clear, for by no.con- 
veyaiKse of the common law, a man could, during the 
coverture, either in possession, reversion, or remain¬ 
der, limit an estate to his wife.” {e) All the cases in 
this Court proceed on the ground of exceptions intro¬ 
duced here; as the cases of paraphernalia^ trinkets, or 
savings of pin-money. In the single case of 1000/. South 
Sea annuities, tranferred by the husband into the name 
of his wife in his life-time, the Court thought that so 
decisive an act, as. amounted to an agreement by the 
husband that the property should become hers. {/) 
That seems to come under the description stated by Lord 
Alvanlep (g); it is an act; a clear and distinct act, by 
which the husband divested himself of his property. 

The single qujestion, therefore, in applying this doc¬ 
trine to a particular subject, would be, whether the 

(a) S P. W. 557 (<?) Co, LUt. 112. a. 

(A) 1 P. W. 441. (/) Lucas V. Lucas, 1 Aik. 270. 

(c) 1 P. W. 442. (g) 5 Ves. 79. 

\d) Sect. 168. 

claimant 
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claimant had satisfactorily established a clear distinct 
act of the husband, by which he divested himself of the 
property, and agreed to hold it as trustee for his wife ? 
In this case the claim, as Mrs. Hodge in her answer 
states it, is most suspicious; the claim of a widow, 
setting up, after the death of her husband, a gift by 
parol, without the intervention of any third person. 
The Court expects satisfactory evidence of an act 
constituting a transfer ,o£ the property, and sufficient 
transmutation of possession. Here the possession is not 
changed, the possession of the wife is the possession of 
the husband. It would be a considerable question 
whether, proposed in. this way, without any distinct 
act, such a claim could be good; but that is not the 
point here. The claim is distinctly contradicted by 
the deposition of Alice Mason, who was present, and 
states that it was not an immediate absolute gift, but 
expressly limited to take effect only in case of any thing 
happening to the husband. The Defendant and the 
witness directly contradict each other, one stating a 
gift absolute and immediate, the other postponing it till 
death; to which is the Court to give credit? Can it 
be said that here is that satisfactory evidence which 
should induce the Court, as a precedent, to establish, 
after the death of Ijic husband, a gift by parql in his 
life ? I cannot say that the gift is proved to my satisfac¬ 
tion ; and the exception must be allowed. 



Walter 


V. 

Hqsok. 
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Jttne 22. 


1819. 

April 3. 6. 8. 
29. 

Alay 27. 

June 10. 
August 5. 9. 
Nov. 12. 
Receiver of 
rents of estates 
conveyed to 
secure an an* 
nuity, dis¬ 
charged on 
acceptance of 
the price of 
the annuity 
with interest, 
deducting the 
past pay¬ 
ments. 


DAVIS THE DUKE OF MARLBOROUGH. 

nPHE subsequent proceedings in this cause, require a 
fuller statement of the annuity deed of the 21st 
of Marchy 1811, under which the Plaintiff'claimed, than 
was thought necessary on the former application, (re¬ 
ported ante^ Vol. 1. p. 74.) By that deed, made between 
the Defendant the Duke of Marlbcn'ough, then Marquess 
of Blan^ordy of the first part, the Plaintiff of the second 
part, Itobert Eden, of the third part, and Robert Withy, 
of the fourdi part, after reciting the acts of parliament, 
and a lease, datfsd the 21st of December, 1808, by which 
the late Duke of Marlborough demised to the present 
Duke, the manor of White Knights in Berkshire, for 
twenty-one years, at a rent of six shillings and eight 
pence, without impeachment of waste, and the will 
of Sarah Duchess of Marlborough, dated the 11th of 
August, 1744, whereby she bequeathed Marttorottgh 
house, of which she was then in possession, under a lease 
from the Crown, for the term of 50 years, in trust, 
first for John Spencer, and after his decease, for George 
late Duke of Marlborough, for so much of the term 
as he should live; and after his deo?ase, in trust for such 
son of his body as should first attain the age of 21 
years, his executors, &c. and the testatrix directed her 
executors to renew the lease as often as there should be 
occasion during the continuance of the trust, and that 
such renewed leases should be upon the same trusts; 
and after reciting that she was possessed, under another 
lease from tlie Crown, of certain lands adjoining to the 
said mansion, for a term tlien unexpired, she gave the 
same to her executors, in trust for the owner for the time 
being of the mansion, and to be enjoyed with the same; 
ftnd, further reciting that the leases bad, since the death 

of 



' CASES IN CHANCERY. 


109 


of the testatrix, been renewed by the late Duke of Marl¬ 
borough, by letters patent, dated the 6th 6fJii7ie, 1785, 
for the terms of 50 years, and 31 years respectively; 
and that the Marquess of Blandford, as eldest son 
and heir apparent of the late Duke, having then, many 
years since, attained the age of 21 years, would, by 
virtue of the acts of parliament, upon the death of his 
father, become entitled to the manors, mansions, &c. 


1818. 

iMM'vinii 

Davis 


The I)uke of 
Mabx* 


BOROOCn. 


therein comprised, and also to the pension of 5000?., 
and that he was, by virtue of the will and letters patent, 
absolutely entitled to Marlborough House, subject to 
the life interest of the late Duke; and reciting that he 
had agreed with the Plaintiff for the absolute sale to him 
of an annuity of 155/., during the term of 99 years, if 
the Marquess should so long live, for the price of 999/., 
and on the treaty for the sale of the annui^, it was agreed 
that all costs and charges of preparing and perfecting the 
securities for the same, and for enrolling a memorial 
thereof, should be paid by the Marquess; and that in pur¬ 
suance and part performance of the agreement, the Plain- 
tifl'had that day, in his own person, paid the sum of 
999/. in notes of the Bank of England, into the hands of 
the Marquess; and that in pursuance and part perform¬ 
ance of the agreement, on the part of the Marquess, it 
was intended that he shobld, immediately after the 
sealing and delivenng the indenture, execute a warrant 
of attorney bearing even date therewith, to confess a 
judgment against him in the Court ofKing’s Bench, in an 
action of debt, at the suit of the Plaintiff^ for the slim of 


1998/., besides costs of suit; and it was intended and agreed 
that judgment should be forthwith entered up thereon 
accordingly; it was witnessed. That in consideration 
of the aforesaid sum of 999/. the Marquess gi’anted to the 
Plaintiff an annuity of 155/. for the term of 99 years, to 
commence from the day before the date of the deed, if 
the Marquess should so long live, charged upon and pay- 

’ * able, 
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181€. able, ofler the deceiusie of the late Duke, out 6f the 
'' malioj!', mansion, lands, hereditaments, and pre- 

f). mises comprised in the acts of parli^ent of the 3d and 
5th years of Queen Ann, respectively, and the pension 
lOMiaea. of 50001,, and to be thenceforth charged upon and pay¬ 
able out of the manor, mansion, of White Knights, 


comprised in the lease of the 21st of December, 1808, and 
subject to the life interest of the late Duke therein, to 
be charged upon and payable out of Marlborough 
Houw, and the appurtenances comprised in the will of 
Sarah Duchess of Marlborough / to be payable quarter¬ 
ly, the first quarterly payment to be made on the 21st 
of June then next, and a proportional part in case of 
the death of the Marquess on any other than a day of 


pa}unent 


The Marquess, for himself, his heirs, executors, and 
administrators, grmited and agreed with the Plaintiff, 
his executors, &c. that if the annuity should be in arrear 
for twenty-one days, it should be lawful for the Plaintiff 
to enter into and distrain upon all the premises charged 
with the. annuity, and to sell and dispose of the dis¬ 
tresses there taken, or otherwise to demean ^therein 
according to law, in like manner as in distresses taken 
for rents reserved by lease, to the intent that the Plain- 
tifi’, his executors, &c. might be fully paid and satisfied the 
annuity so in arrear, and all costs and expenses occa¬ 
sioned by the non-payment; and also, that in case the 
annuity should be in arrear for thirty-one days, it 
should, although no legal demand should have been 
made thereof, be lawful for the Plaintiff, his executors, 
&c« to enter into, and hold, all the premises charged with 
the annuity, and to receive the rents and profits for his 
own use, until he should, therewith or otherwise, be fully 
paid the annuity due at the time of every such entry, 
and which should afferwards accrue due during his pos- 
* session 
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session of the pi^ises, together with all costa and 
expenses which he should sustain by reasctti of the 
payment thereof, such possession when taken to be 
without impeachment of waste.' 


isita, 

Datm 

0. 

Hie Duke of 

Mieraa. 


In the deed were inserted covenants by the Marquess 
with the Plaintiff, for the payment of the annuity j that ■ 
he would, at the request of the Plaintiff, appear in 
person, as often as there should be occasion, upon 
notice, at any office of insurance, or to any underwriters 
within the cities of Londo/n or Westminster^ or send 
notice of his place of abode, and if necessary, certificates 
of his being living, and of the state of his health, in 
order that the Plaintiff might insure the Marquess’s life, 
for any sum not exceeding 999/.; and tha4 in case the 
Marquess should on any occasion leave this kingdom, or 
do any other act whereby the Plaintiff should be put to 
any extra expense in insuring the Marquess’s life, be 
would pay to the Plaintiff such sums as should be de» 
frayed in such extra insurance, and it should be lawful 
for the Plaintiff to receive such sums out of the premises 
charged with the annuity. The deed contained a demise 
by the Marquess for securing the payment of the annuity 
(at the appointment of the Plaintiff,) to the Defen^nt 
Eden, of the manor of Woodstock, Blenkeim House, and 
all the premises comprised in the letters patent of the 5th 
of May, in the 4th year oi Ann, to hold to Eden, his 
executors, &c. from the decease of the late Duke, for the 
term of 500 years, if the Marquess should so long live} 
and an assignment by the Marquess to Eden, his exc^ 
cutors, &c. of the manor of White Knights, and all the 
premises comprised in the lease of the 21st of Decendber^ 
1808, and all woods, underwoods, trees, and plantations 
then standing or growing thereon, and also Marlhormgh 
House, and all the premises comprised in the will of 
Sarah Duchess of Maryborough, to h<dd the premises 

* comprised 
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comprised in tbe lease of the 21st oi December, 1808, 
for the residue of the term of 21 years, subject to the 
rent and to eight annuities; and to hold Marlborough 
House, and the other premises, for the residue of the 
terms of 50 years, and 31 years, then unexpired, and 
for any terms which might be created by any renewed 
leases. 


It was declared that Eflen, his executors, &c. should 
be possessed of the premises, upon trust, to permit 
the Marquess to receive the rents until the annuity 
should be in arrear by the space of 50 days, and as 
often as it should be in arrear for that time, out of 
. the rents and profits, or by demising, mortgaging, or 
selling the premises, or any of them, for all or any 
part of the several terms thereby granted and assigned, 
then subsisting, or which might be created by any re¬ 
newed leases, or by bringing actions against the tenants 
or occupiers of the premises, for the recovery of the rents 
and profits thereof, or by felling timber, or cutting un¬ 
derwood, or by sale of fixtures and other things in and 
about the premises, or by more than one, or by all, of 
the ways and means aforesaid, or by such other ways or 
means as to him or them should seem meet, to raise 
such sums of money as would be sufficient, or as he or 
they should think proper or expedient to raise, for pay¬ 
ing to the Plaintiffi, the annuity in arrear, and all costs 
and expenses which the Plaintift' and Eden, or either of 
them, might sustain, by reason of the non-payment 
thereof, or otherwise in the execution of the trusts; and 
to pay the surplus of the money so raised to the Marquess. 
It was also agreed and declared, that if the annuity 
should be in arrear by the space of three calendar 
months, (whether or not payment should afterwards be 
made and accepted of the arrears of the annuity, before 
any sale or mortgage should be made under the present 
.. power,) 
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power,) it should be lawful for Eden^ his executors, &c. 
and he was authorised and required, in case the same 
should be directed by the Plaintiff, his executors, &c. 
by writing, absolutely to sell and dispose of all the 
manor, mansion-houses, and other premises comprised 
in the terms of years created by the recited lease or 
letters patent, or any renewed term which might be 
created, and also to sell and dispose of the timber 
and underwood growing thereon, and the fixtures and 
other things in and about White Knights., or to mortgage 
the same premises, or any part thereof, for any sums 
whatsoever, and that it should be lawful for EAen^ his 
executors, &c. to enter into, make, and execute, all such 
covenants, contracts, agreements, assignments, assur¬ 
ances, acts, deeds, matters and things, which he should 
deem reasonable; and that all such contracts, agree¬ 
ments, &c. which should be entered into or executed by 
EdcUy his executors, &c. by virtue thereof, should and 
might be entered into and executed, either with or with¬ 
out the concurrence of the Marquess, his executors, &c. 
and should, whether he should or should not join 
therein, or assent thereto, be, to all intents and purposes, 
completely valid and effectual, and bind him, his exe¬ 
cutors, &c. and all persons claiming under or in trust 
for him: and that the receipts in writing of Eden^ his 
executors, &c. for any sums payable to him in the 
execution of the trusts, should be good and effectual 
discharges for the same; and that the person to whom 
the same should be given, should not afterwai'ds be 
accountable for any loss, misapplication, or non-appli¬ 
cation, or be in any wise obliged to see to the appli¬ 
cation, of the money. 


1818. 
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It w'as then declared, that Eden, his executors, &c. 
should stand possessed of the money raised by such 
sale or mortgage, upon trust, first to pay and redeem the 
VoL. II. I eight 
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eight prior annuities previpusly recited, and to pay all 
sums due to persons claiming under twb indentures of 
the 23d of Julj/, 1806, and the 1st oi June, 1808 } and 
also to pay and satisfy all annuitants, judgment creditors, 
and other incumbrances affecting the premises; and opt 
of the residue to reimburse himself the costs and 
expenses to be incurred in the execution of the trusts, 
and invest the surplus in his name, in the purchase of 
stock or public funds, or at interest on government or 
real securities, and out of the interest, dividends, and 
annual produce, or the principal, in case such interest, 
dividends, and annual produce, should be insufficient, 
to pay the annuity of 155^., and all arrears and future 
payments thereof; and subject thereto, should stand 
possessed of the trust-monies in trust for the Marquess. 


The Marquess also assigned to Edeti the pension of 
50001., to hold from the decease of the late Duke, for 
the life of the Marquess, upon trust, to secure the annuity 
of 155/.; and for that purpose the Marquess appointed 
Eden his attorney, to demand and receive the pen¬ 
sion from the commissioners of the post-office, and 
to use all other means for the recovery of the same; and 
the Marcjucss and Eden appointed Wilhy their receiver 
and attorney, to collect and receive the rents and pro¬ 
fits of all the premises thereb} demised and assigned, 
with various powers and a salary, upon trust to secure 
the annuity; but it was provided that the receiver was 
not to act unless the annuity should be in, arrear for 
six calendar months. 


The deed contained covenants by the Marquess, that 
the recited lease and letters patent were good and 
subsisting; that he had power to grant, demise, and 
assign, tlie estates, with the timber, and the pension; and 
that he would, at his own expense, on the request of 

Eden, 
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Eden^ exeeute farther assurances of the estates, and the 
timber, underwood, and fixtures, during the residue of 
the terms then unexpired, and also for any farther termsi 
not exceeding 500 years, which the Marquess might, by 
the death of the late Duke or otherwise, be enabled to 
grant therein. The deed contained a proviso that the 
Marquess might repurchase the annuity, on giving seven 
days* notice to the PlaintilF, and paying the arrears, and 
all expenses occasioned by non-payment, and the sum 
of 10374 155, 

The memorial stated, that the sum o:(^ 9994, the con¬ 
sideration of the annuity, was paid to the Marquess, out 
of which he immediately paid the costs of preparing and 
perfecting the several securities, and of preparing and 
enrolling a memorial, pursuant to an agreement made 
upon the treaty for the purchase of the annuity. 

The order pronounced on the modon for a receiver 
before answer, reported ante, volume i. p. 74., was as 
follows : “ His Lordship doth order that it be referred 
to Mr. Jekyll, one, &c. to appoint a proper person to be 
receiver of the rents and profits of the capital mansion- 
house called Blenheim House, and the park called Wood- 
stock Park, and all other the estates and premises to the 
Defendant the Duke •of Marlborough belonging, and 
mentioned and comprised in three acts of parliament in 
the pleadings mentioned, of the 3d and 5th years of the 
reign of her late Majesty Queen Anne, chapters 6, 3, 
and 4.; but the appointment of die said receiver is not 
to affect prior incumbrancers upon the said estates and 
premises, who may think proper to take possession of 
the said estates and premises, by virtue of the said secu¬ 
rities respectively''; and it is ordered that the said Master 
do also allow to such person, so to be appointed, a salary 
for his care and pains therein, he first giving security 

I 2 to 
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to be allowed of by the said Master, and taken before 
a Master extraordinary in the country, if there shall be 
occasion, duly and annually to account for and pay 
what he shall so receive, as this Court has hereby di¬ 
rected, and shall hereafter direct; and the Defendant, 
the Duke of Marlbormgh, is to deliver up the possession 
of the said estates and premises to the said receiver, but 
subject as hereinafter mentioned; and the tenants of the 
said estates and premises are also to attorn and pay 
their rents in arrear and growing due to such receiver, 
who is to be at liberty to let and set the said estates, 
with the approbation of the said Master, as there shall 
be occasion, but subject also as Ijereinafter mentioned ; 
that is to say, that this order is not to affect or extend 
to the rents and profits of any part of the said estates 
and premises, to which any person or persons are 
entitled, under any execution or executions executed, 
nor to require the tenants of such parts of the said 
estates and premises to attorn, nor to require the De¬ 
fendant the Duke of Marlborough to deliver possession 
of any part of the said estates and premises, which he 
may hold as tenant under any person or persons claim¬ 
ing such part by virtue of any execution or executions 
executed; and it is ordered that the said Master do in¬ 
quire what incumbrances there arc affecting the said 
estates and premises, and also into the priorities thereof 
respectively; for the better discovery whereof the par¬ 
ties are to produce before the Master, upon oath, all 
deeds, &c., and to be examined upon interrogatories as 
the said Master shall direct; and it is ordered that the 
person so to be appointed receiver as aforesaid, do, out 
of the rents and profits so to be received by him, keep 
down the interest and payments in respect of the said 
incumbrances, according to their priorities, and pay the 
balances thereof, which shall be from time to time re¬ 
ported due from him, into the bank, with the privity of 
the accountant-general, to be there placed to the credit 

of 
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of this cause, subject to the farther order of this Court; 
and his Lordship doth not think fit to make any order 
as to the appointment of a receiver of the pension of 
5000/. in the pleadings mentioned.” 5th March, 1818. 
Reg. Lib. A. 1817, fol. 873. 

By amendment under an order dated the 7 th of 
March, 1818, the judgment creditors were made defend¬ 
ants. The amended bill prayed an account of the ar¬ 
rears of the annuity ; that the amount might be raised, 
and the future payments secured, by sale or mortgage 
of the estates and premises comprised in the indenture 
of 21st March 1811, for the terms thereby assigned, or 
for any further or renewed term or interest therein since 
acquired by the Duke of Marlborough, or in trust for 
him, or by felling timber, or cutting underwood, or sale 
of fixtures thereon, or otherwise, and out of the pension 
of 5000/.; a reference to inquire what incumbrances af¬ 
fected the estates, and their priorities, and what was due 
thereon respectively ^ that the plaintiff’s annuity might 
be decreed to be paid according to its priority, and in 
pi’eference to the alleged mortgage, to tlie defendants 
mortgagees; and that the judgments obtained by 
the other Defendants against the Duke, might be d‘^~ 
dared void against tli^ Plaintiffi and the other creditors 
of the Duke, and that the defendants might be decreed 
to deliver up possession of the estates recovered by 
such judgments, and that an account might be taken 
of the rents and profits of the estates comprised in the 
indenture of March, 1811, received by the said Defend¬ 
ants, and that the same might be applied in payment of 
the plaintiff’s annuity, and of the other incumbrances 
affecting the estates, according to their priorities; 
that a receiver might be appointed to collect die 
rents and profits of the estates and the pension; and 
that in the meantime the Duke be restrained by 
injunction from felling timber, or cutting underwoo 
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or selling fixtures upon the premises comprised in the 
indenture of Marche 1811. 
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On this day the plaintiff moved, that the order for 
the receiver might be varied, and extended to tlie judg¬ 
ment creditors. 


Mr. Hart and Mr. Setotif in support of the motion. 

Mr. Bell and Mr. Bxmpell, against the motion. 

The Loud Chancellor. 

The former order proceeds on the principle of not 
affecting the rights of parties not before the Court. 
The judgment creditors are now defendants; it appears 
that their judgments are subsequent to the plaintiffs’ 
annuity; and other debts may be suggested. It will be 
sufficient to expunge so much of the order as excepts 
them from its operation. I cannot order a judgment 
creditor in possession to attorn. 


Mr. Bell and Mr. Roupell then applied that Mr. 
Withy might be declared at liberty to propose himself 
as receiver; on the ground that, in the annuity deed, it 
had been agreed by the Plaintiff and the Duke, that he 
should hold that office. 


The Lord Chancellor. 

A Receiver A receiver appointed by the Court, is appointed on 
Se CoStj^is behalf of all parties, not of the Plaintiff, or of one De- 
ap^ointed on fendant only, {a) I see no reason for releasing Mr. 
parties Withy ixom any difficulties which prevent his appoint¬ 

ment. 


(a) Hutchmon v. Lord Massarcene, 2 Ball & Beat, SB. 

The 
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The fdlowing order was pronounced. “ 23d SuHCt 
1818, His Lordship doth order that so much of the 
ordertilade in this cause appointing a receiver, bearing 
date the Sth day of March last, as directs that such order 
is not to effect or extend to the rents and profits of any 
part of the said estates and premises to which any person 
or persons hre entitled, under any execution or execu¬ 
tions executed, nor to require the tenants of such pafts 
of the said estates and premises, to attorn, nor to'require 
the Defendant the Duke of Marlborough to deliver pos¬ 
session of any part of the said estates and premises, which 
lie may hold, as tenant under any person or persons 
claiming such parts, by virtue of any execution or exe¬ 
cutions executed, be expunged; an^ it is ordered that 
the Defendant the Duke of Marlborough be restrained 
by the injunction of diis Court, from felling timber, or 
cutting underwood, or selling fixtures, upon the estates 
and premises comprised in the indenture of the 21st 
day of Marchi 1811, in ,the pleadings of this cause men¬ 
tioned, until the fanther order of this Court.” Reg. Lib. 
A. 1817. fol. 1537— 1539. 
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The answer of the Duke submitted, whether, accord¬ 
ing to the acts of parliament, the estates and pension com¬ 
prised therein could be assigned or charged with the 
payment of any sums of money; and whether the Plaintiff 
ought to recover his annuity, the whole consideration 
not having beertpaid to the Duke, inasmuch as 87/. Ih’. 
were claimed thereout by the solicitor of the Plain¬ 
tiff, for preparing the securities for the annuity; mid, 
offering to pay to the Plaintiff the principal money 
advanced, with interest, farther submitted whether an 
account ought not to be taken of the principal actually 

I 4 advanced 
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advanced and paid by the PlaintiiF to the Duke, and the 
interest due thereon, and credit to be given to the Duke 
for the money he had paid, and interest thereoj*, and 
what had been levied by distress. The answer also 
stated, that persons by whom judgments had been en¬ 
tered up against the Duke were his bona Jtde creditors; 
and declared his intention to fell timber, and cut under¬ 
wood, and sell fixtures, on the premises comprised in 
the indenture of the 21st of March, 1811. 


1819. 



On this day, the Duke having previously given notice 
of a motion to discharge the receiver, the Plaintiif moved 
that it might be referred to the master to cause a survey 
to be made, under the direction of the receiver, of such 
timber and other trees, and also the underwood standing 
on the estate at Blenheim and Woodstock Park, com¬ 
prised in the acts of parliament, not ornamental to, or 
shelter for, the mansion called Bleitheim House, as was 
fit and proper to be felled, for the purpose of having 
the same felled and sold, under the direction of the 
Cemrt, to satisfy to the PlaintiflP the money due to hipi, 
pursuant to the authority given to him for that purpose 
by the indenture of the 21st of Match, 1811. 


Mr. Hart and Mr, Seton, in support of the motion, 
insisted, that notwithstanding the restraint imposed by 
the acts of parliament on his right of alienation, the 
Duke was entitled to fell timber on the estates. The 
Court has already decided that over the estates, the 
Duke possesses a power of alienation as against him¬ 
self (a); the restraint on alienation to tlie prejudice of 
his successors is analogous to the restraint imposed by 


the 


(o) Ante, vol. 1,74. 
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the statute (a) on women seised of lands exjpromsione viri; 
and it is settled both at law and in equity, that such 
tenants are not impeachable of waste, and that timber 
felled by them is their own absolute property. (6) 

Sir Arthur Pigott, Mr. Wray, and Mr. Hampson, for 
the Duke, in opposition to the motion. 

The order sought is not necessarily consequential on 
the appointment of a receiver; and before the Court 
proceeds farther in execution of the annuity deed on 
which the plaintiff’s claim is founded, it will require 
the obvious objections to its validity to be removed. 
It is now the rule of this Court, that a party who seeks 
its interposition to enforce the contract of an heir ap¬ 
parent dealing for his expectancy, shall establish the 
adequacy of the consideration, and the general fairness 
of the transaction. The Duke has assigned his rever¬ 
sionary interest to secure an annuity of 15S/. commen¬ 
cing immediately, and continuing during his life, for a 
sum of 999/. His answer states legal objections to the 
validity of the grant* Peacock v. Evans, (c) Gowland 
v. De Faria, (d) 
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The Lord Chancellor. 

Omitting at presejit the consideration of the parti¬ 
cular policy of the acts of parliament, relative to these 
estates, this case may be compared to the common case 
of a marriage settlement, in which the first taker is 
made tenant for life without impeachment of waste, and 
with powers of leasing, from the operation of which are 
excepted the mansion-house and park. It has never A mansion- 
been held that such an exception exempts the mansion 

from execution either at law or in equity, during leasing power 

of a tenant for 

« 

(a) 11 H . 7 . c. 20. fr) 16 Ves . 312 . 

(b) Williams v. Williams, (cl) 17 Ves. 20. 

lUrt-i. 419. 12 East, 209. 

the 
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the life df th6 tenant fot life. Mor6 special words 
are required to protect the life-estate fit>nl the rights 
of creditors. 

f 

After reading the deed under which the Plaintift 
claims, I feel a strong inclination not to interfere in tliis 
case, if I can avoid it. The nature of that deed has not 
yet been sufficiently unfolded in argument. Supposing 
that I was right in appoiitting a receiver, a question 
remains, whether in such a state of the cause,] more par¬ 
ticularly, regard being had to the nature of this deed, 
the Court will, per saltum^ enable any one to cut down 
timber, prior to a decree? 


The deed, after reciting the, acts of parliament, a lease 
of Dtcemher 1808, and the will of Sarah Duchess of 
Marlhormigh, recites the title of the Defendant then 
Marquess of Blandford as “ eldest son and heir appa¬ 
rent” (in that very character he contracts,) of “ George 
Duke of Marlborough.” I do not mean to speak posi¬ 
tively, but as far as I recollect, the mature age of an 
heir apparent dealing for his reversion is not a circum¬ 
stance that divests him of the benefit of the principle 
which prevails in a court of equity, that parties dealing 
with him for his expectancy, miiat show that the tran¬ 
saction is unexceptionable, [a) The consideration of 
the annuity was little more than six years’ purchase. 
All the expenses were to be paid by the Marquess; and 
he executes a warrant of attorney Wffiich, though as a 
peer in his own right during the life of his father, his 
person was protected, would authorise execution against 
all his property real or personal, even not comprised in 
the deed. The annuity is charged on the estates only 
from tlie decease of the then Duke of Marlborough^ nor 


(a) Vide post. p. 143. 


was 
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was it in die power of the Marquess to charge tiiem 
sooner, but the first payment is to be made on the 
21st oi June ensuing the date of the deed; so that the 
Marquess contracted a personal obligation to pay the 
annuity from that day, even during the life of the Duke, 
the estate being chargeable only, as alone it Could be 
charged, from the Duke’s death. There is then a cove¬ 
nant or agreement, always to be fbund in these annuity 
deeds, that if the annuity'^^ishould be in afrear for 21 
days, the Plaintiff may distrain on the premises charged. 
That clause is in terms, a covenant by which the present 
Duke of Marlborough, there being no qualification 
limiting the entry only to the period after the death of 
the late Duke, would have been liable in damages, if 
the Plaintiff could not have entered during the life of 
the late Duke. The covenant, authorising entry and 
receipt of rents, is also unqualified, unless, which the 
Court would labour to do, it can be qualified by con¬ 
struction ; but, in terms, neither the power of entry to 
distrain, nor the pdwer of entry for perception of rents 
and profits, is qualified by restriction to the period 
after the death of the late Duke. Then follows a per* 
sonal covenant for payment of the annuity, and for 
appearance at insurance-offices, to enable the Plaintiff 
to insure the Duke’life, and for payment of the in¬ 
creased expenses of insurance consequent on his going 
abroad. 
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The annuity is next secured by a demise to Eden, a 
demise which, undoubtedly, in general words, includes 
woods; but one question to be considered here will be, 
whether, as by that demise the lessee is not unim¬ 
peachable of waste, he could touch the woods at all ? 
It is worthy of consideration whether, under a demise 
of all lands, woods, tenements, &c., without words ex¬ 
pressly 
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pressly protecting the lessee from impeachment of vraste^ 
the lessee has any estate which entitles him to cut 
timber ? It is a question of law whethei’, if the estate 
is granted not without impeachment of waste, the de- 
i^aration of trust can so alter the estate as to give a right 
to cut timber by virtue of the estate ? The title created 
by the demise, whatever it may be, is on the trust the 
declaration of which follows; and the question would 
be, whether, if there is a declaration of trust which au¬ 
thorises the lessee to cut timber, which his interest in 
the estate would not authorise, that can amount to more 
than agreement that the lessee shall enter and cut tim¬ 
ber ? And whether this Court will execute that agree¬ 
ment ? And farther, whether it will give a power of 
entry for that purpose prior to the decree ? The de¬ 
claration of trust in this deed requires particular at¬ 
tention from a court of equity, (a) 


With reference to this declaration it is to be con¬ 
sidered, as I before mentioned, whetlier by virtue of 
a demise which is itself not unimpeachable of waste, 
there is any power to cut timber, or whether that power 
being given by agreement, contained in a declaration of 
trust, the power rests in any thing but agreement? 
Whether it arises from interest hi the estate, without 
any such declaration; or arising out of die agreement, 
beyond what would arise from the nature of the estate, 
it amounts to any thing more than covenant and agree¬ 
ment? Other powers are given in the event of an ar- 
rear of the annuity during three months (d); most ex¬ 
tensive powers; though I do not mean to say that, in 
that respect, this deed proceeds beyond annuity deeds 
in general; which is nearly impossible. JEdcn is then 
directed to stand possessed of the money raised by the 

(a) See the clause an^e, p. 112 --IH. (i) Fide anie, p. 110, 

means 
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means provided, in trust to pay eight annuities men¬ 
tioned, and all persons claiming under twd deeds re¬ 
ferred to; so that there may be many annuitants and 
judgment creditors not there specified, and for that 
reason not parties, and, with respect to whom, there¬ 
fore, there must be inquiry. 
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The fesult of these powers appears to be, that in the 
event of the arrear of the annuity for a specified period, 
it was competent to Eden to sell all these estates, for the 
terms comprised in the deed, to convert them into 
money, and after satisfaction of the incumbrances, to 
invest the surplus in stock; and thus to give to die 
Duke of Marlbm ongh a personal interest in that fund, 
as contradistinguished from the real interest which he 
had in some of these estates, and in the timber. 


There follow, an assignment of the pension of 5000/. 
on the same trust; a proviso for redemption; and an 
appointment of Mr. Withy receiver and attorney, with 
very large powers. 

One of the first questions, in such a case will be, whe¬ 
ther it is so clear, on any motion that can be made in a 
court of equity, considering the parties to this instni- 
ment, and its provisions, that there must finally be a 
decree to carry it into execution, that the Court will 
anticipate, by giving before decree, the relief which, if 
the Plaintiff is entitled to relief, may then be given ? 
Or, considering all the provisions made by the grantor, 
and for persons who are not parties, and the fact that 
the demise not only authorises the trustee to strip the 
estate of all timber, but when entry is made under die 
term, the entry is not to continue merely until the ar¬ 
rears of the annuity are paid, but gives an unlimited 

power 
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power over the whole property, to sell it absolutely, and 
convert it into a pecuniary interest, or to keep possession 
of it, subject to the interests which that possession would 
create; whether it is so clear that the Plaintiff will even¬ 
tually be entitled to relief that when there is nothing 
more than yet appears to enable the Court to decide, 
it would be fit now to give the relief which the Plaintiff 
seeks, even if it would be fit that on a decree relief 
should be given ? The case certainly must be consid¬ 
ered in that view. 

The present motion raises two^ questions; whether 
the receiver is the person whom the Court will entrust 
with this duty in relation,to the timber? And, a ques¬ 
tion in effect preliminary to the former, whether the 
receiver should be continued ? If he is not continued, 
he cannot be the proper person. The fittest motion, 
therefore, to be first heard is that for discharging the 
receiver. 

In appointing the receiver I proceeded on these' 
grounds. Looking at these several acts of parliament, 
it did not occur to me tliat tlie pension act bore much 
on the other acts. I might be too hasty in that opinion. 
The first Duke was at one time tenant in fee of this pro¬ 
perty ; in order to settle it on his posterity, and with 
large aids from the public, (a circumstance material in 
reference to tlie policy imputable to the acts,) die 
first Duke reduced himself to the condition of tenant 
for life without impeachment of waste, and it ap¬ 
peared to me therefore, that, he might cut all timber 
whi<di a tenant for life without impeachment of waste 
might cut; and I thought it impossible to hold that 
what a tenant for life might do, could not be done 
by a tenant in tail under the same setdement. With 

respect 



C4S?S IN CHANCmr. 

respect to the leasing powers^ I reasoned in this way» 
considering this as the settlement of an estate not public 
property. It is farniliar that the estates of the first no¬ 
bility in the kingdom are limited to them for life, with 
powers of leasing of all natures required, but with an 
express exception from those general powers, declaring 
that they shall not be at liberty to lease, beyond a very 
limited time, any of the mansion-houses or parks; but 
the only inference that I have ever known drawn, in the 
administration of justice, from the existence of such a 
limitation of the power is, that a lease which exceeds 
the power is void; I never knew that it was not compe¬ 
tent to the tenant for life by deed to charge his life estate 
in those premises which were excepted from his general 
leasing powers, or that he could protect them against 
execution. No one ever contended that, because those 
portions of the property were exempted from the leasing 
powers they were, therefore, protected from the claims of 
creditors. A tenant for life without more, possesses a 
power of leasing arising out of his estate, and determin¬ 
ing, therefore, with his life. The leasing powers in a 
common settlement, prescribing a limited term, rent, 
♦See. will not affect the power incident to the estate of 
the tenant for life, to lease during his life, as he pleases. 

In this case there lhave been executions against the 
life-estate of the Duke of Marlborough if so, then by 
analogy, this Court will put a receiver in possession, 
where the claim is equitable not legal; and if in the acts 
of parliament there is sufficient to prevent the appli¬ 
cation of the law in the manner which 1 now state, it 
had escaped me. If there were two judgment creditors 
who, under the opinion of the Court of King’s Bench, 
had each of them extended a moiety of Blenheim House, 
and by their judgments could obtain possession, it ap¬ 
peared 
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peared to me that either that Court was wrong, or Blen¬ 
heim House must be subject to be taken by the Duke’s 
creditors in equity as well as at law; there could be no 
more reason why it should not be taken under an equit- 
ble, than under a legal, charge. The case must be 
argued on the ground that there is no distinction in 
principle, supposing no objection to arise to the claim 
of the equitable creditor from the nature of his contract, 
as a dealing with an heir apparent. 


- Sir Atihur Piggotty Mr. Wray, and Mr, Hampson, in 
support of the motion to discharge the receiver. 

The Duke is himself not entitled to fell timber. On 
an information and bill filed by the Attorney-Gene¬ 
ral, and persons having reversionary interests in the 
estates, against the Duke, the Vice-Chancellor has 
granted an injunction to restrain the Duke from cutting 
timber, on the principle that the power to commit 
waste, though incident to the estate of a tenant in tail, 
would be inconsistent with the intention the legislature 
has declared for the security of this property.(a) By the 
express provisions of the act, the Duke cannot bar the 
descent; by the judicial construction of those^provisions, 
he cannot commit waste; upon what principle can the 
receiver, the agent of this annuitant, claim rights which, 
even if so disposed, the Duke could not execute? The 
effect of this order will be to place the receiver in 
possession of the estate, which the legislature has ex¬ 
pressly provided for the enjoyment of the Duke and 
his posterity. If the tenor of tlie acts of parliament had 

(fi) The Attorney General v. The Duke of Marlborough, 5 MaddAtti. 

been 
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possessed; 

For die motion to discharge the receiver, 

The Duke is not at liberty so to alien the estate as to 
exclude himself from residing there. 


Mr» iJzrf and Mr. Seton for thgsimndjB; Mr. 
thfreU and Mr. Tinney fdr prior inColpihncers, against 
tlie motion to discharge the receivewT^ 


The ^ntract is not a dealing with an heir for his 
expectancy; it is not reversionary, but iramediat«^ A. 
{h^nt personal security crninot be vitiated by*the 
provision of a future auxiliary fund, when the grantor 
shall obtain by possession. At least the judgment is 
valid; it wa9never pretended that a Judgment is void 
became the person agmnst it has been entered 

happaaa to be an expects# heir. The principles 
eetablishedt by G&simd v. De Baria (a), and the 
cases of that class, are contined' to sales, have 
never been extended to mere securities. The principle 
of those decisions on^ imposes an oHigation ,to prove 
the fairness of the transaction; the plaintiff has given 
that proof. In dl those instances, tire whole contract 
has ben^ rescinded; but here oqI;^ part of the property 
assigned was^ reversionary; can t$e court rescind the 
whole conti^^ in order to protect a part of the pro¬ 
perty ? At the utmost, the Duke can be relieved against 
the deed only on pa 3 p!n^t of principal, interest, and costs. 

^ If ever the court would interpose by the appointment of 
a recriver before a decree, it is in a case like * 

which the owner c«f the estate, who contends 
possesses no power of alienation, has undertaken to 
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alien kf ai)d has ]gi^ possei^ii lo judgment creditc^m; 
and here daDjing his right to grant an author to ^ 
timber, has pledgedihimself} by an ap|)ea|,from the judg¬ 
ment of the Vme-ChaneeUor, to assert diat right. 

The deeds under which llie incumbrancers {>rior to 
the Plaintiif claim, provide itar tjiem the same renTbdles 
by .sale limber and otherwise^ to whkb the Plaintiff 
is entitled, and m cijeclion t%re&re atisto ffbm dbnse 
benefits reservedby the PlaH^s anniut^Meed to pay 
sons not parties to k, fi>r iibikn lh^ were already 
secured. 
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The Ikenoe to cut trpner gnres me same rignt as a 
the term had been ^pressly tmeated without impeach¬ 
ment of waste. At cmmncin a^)totoe*lbr years .tras 
entitled to commit wasto; ainca ibe atikisto 
bridge, which r^toains Ms rtg^ the pro{>er mbde of 
exempting him from thd restriction in thC statute, is a 
iicmice. (a) In {dmynds Diged |^) it is distincdy stated, 
on the authority of a case in W, tkmes (c), that if tensmt 
for life without unpencfammi^ leases y^s» waste 
does not He against the lessee Ibr years j for his i^tate is 
derived from him, who was diiftonizhable.** 

v' 

* ^ 

(a) The words of the itta* mam spectanttbus, IN spe- 
tute are, ** Item firmaoit tipm- cialmn ’ inde hd^uerint con- 
pore finnarum suarmh, vas- ceasioneia, sire coaventionis 
turn vel exMum n<m faciesit meikumein* atko hoc 
de tHMcbfdcwaibus, velhcanl- facere pesniiC Vide - 

aibus, nec de ali^uibus ad p, n, 
tenemeata qus habent ad fir- 
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23, l^BD CHANCBtLOB. 

The question' whether flie Ihike cah alien Blenhein 
Houses must be die same at law ftnd lif'ecjuity. Wher 
1 fbund that Jud^^nent iinreditefa hhd extended it b} 
I felt a difficulty in denjiitg a like relief to eqpiit 
ab^ creditors. It may be a questaon whether those whc 
assert that there is neither legal nor equitalde right tc 
b|ke pos^iOrt of this property, shoidd not make apph- 
to dto Court whidfi has issued |||Bse executions j 
bl^ While courts of law hold, that Menhetm House may 
be te^en on legal eicecutitm, Courts of equity cannot 
consistently hold, th^ it is not to be taken on equitable 
i^ecution. 'Wiffi r^pect to waste, the first Btike ol 
Mtir^)oroi^% was tenant for life, expressly without im¬ 
peachment of Waste t* nnd it would be Very difficult to 
Contend ^at those who suooeiMi him, being tenants in 
tail, have a less right; but the p6wer ctf alienation over 
this estate mast dCpei^d <m the l^al construction of the 
acts of parliament, and ou^t to be determined in a 
cc^ of law. On the policy of those acts, this must be 
argued as a casd In which the legislature, intending 
wholly to prevdit alienation^ has Ibrbidd^ some inodes 
of alienadon, and made ^ no mention of others. That ts 
a singularity in this quesdon. * 

4 

_ ^ 

The l^oan Chancxzxqb. 

If dds case i| to* be decided on that policy, which is 
aoknoudedged in courlis of equity, the pojicy ex- 
fendir^ a protection to heim, it is purely a 

question of on tho other hand, it is to be 

decided on ds^^t^strucUon trf the acts of parliament, 
and it i^inslstqi under that construction no credi¬ 
ts lay Md pf Blet/hem even durino’ the 
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life of the I>.ake* As to exduSfi and presenilis 
exclui^i^ t&em if he iliinks {imperi that is tTlegsi qiies* 
lion; and difficulty under iit^hidi the Puke there 
labour^ is» ihl|i;^the to ni%||r|ien two 

jud^entnredit^j by virtu^ ot^ir Judi^^tsJ have 
taken ppaat^iss^ii^ thn'hmis^ and pailb. 


m% 

Davui 

V. 

The Duke of 
MASt* 
jjaaevoa. 


JNo motion IS made'in the^cauae' ton-frtuqh the Attor*^ 

ney-General is 081#^ ^ point at ijssjue is sij»idy 

this, whether I ou^t io dl^^e thectJeo^verl 

depends first, on the queatimt Whether he, ought 

been appointed) regard being liad^to die nahnpe m ti^ 

piaintifTs daini and,the nat^e of the puke'^s estab^ 

If Uie nature of the estate^ is to 1^ eonslde^ as to d«e 

question whether an equita|}}e eSli^atien csm be levied, 

if I may use that 'mi|iei^slon» agakt|!t 'the hous® pid 

park, that may be pfoperly ar^fued here on principles 

peculiar to a court of equity; s bt|t the quiu^hn oh the 

meaning of the acts of paateiteht is a li^l qusetloiti, 

and I have no coikcem with that except to take tlie 

opinion of a court of kw, unless there are e(}uitalite 

grounds for proteOthig the Duke, not as heir parent, 

but as Duke of Mar^&rougk, 'Die Conttruefion of the Courts of 

acts must be the sdne in courts o£ latf and equity, but 

there may be a peculiar prmci|de which this Court wili cufiar priopi- 

apply to die acts, though it agrees hi the a>nq|ruction wstSSig 

with the court of law^ aBenation, 

. in the con¬ 

struction of 

The point at law S^ses on ihk deed j |br the 
question would be, "Whether ’^miy "passed 'at law courts of law 

by vir|;ue of the demise ? If it iS "detmrminabjle widi the 
Duke’s lifo, stiU. the point wOuld arkli because it is 

contended that the Duke cannot mttlade himsfiUP from 

* * 1. 

the possession ofth^est^. The tpiesdon is„^ whether 
these statutea^^ by ia^^ing express restraints eeritidien- 
ation, have destroyed all the implied incidents of dm 
‘ K 3 life 
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181J^ life-estate? It has been bdbre me, tlmt tibe 

DAVis Duke' Icinld not, by his gut into possession of 

I ', estetes, any person whom he could not remove at 

Marl- his pleasime. — A strong proposition. 

BOIWUGH. ‘ 

,, It is argued atsOj thiA the receivea! ought to be dis- 
dharged, because if this were the case of an ordinary 
tenant for life, not um^ the rosteainte which affect the 
ipuke, the deed is such as this Court s||uld not enforce. 
^'Hieare is another view in #hich I put it, that if the re¬ 
ceiver is appcmited at all, it must be because Eden or 
the Maintiff (which is the same thing), has an estate 
created for SOO years, if the Duke should so long live; 
blit according to the true intent and meaning of the 
acts, the Duke could not demise the estates, as by this 
de^ he has attmpted to demise them, his incapacity 
mnst'emst at law, as well as in equity, and ought to be 
established before the receiver is discharged. 


It has been decided in this court, that the grantor of 
ah annuity void by the annuity act, Wy come here, and 
have the, annuity deed delivered up, without repaying 
Ae consideration-money, though that is recoverable at 
law (a); but he cannot obtain relief on those terms, 
after he has, by his bill or answer, submitted to repay 
the consideration, as in Doctor 'BaUini^ case,* the 
annuitant then is entitled to be r^md, not under his 
judgm^t, but nnder^e grantor^s submission. 


^ When this case Ang^nally came before me, 1 collected 
that the annuity Was granted to the Plaintiff for the life 
of the Didce and could not be Charged 

on the ^tnte of ^e late Duke, of which he was 
tenant % tbili so as to inibrce immediate payment 


(«r) Vide post.-p. 15 i.n. 


out 
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oat ot Blenheim but joiigbt ^ io charged on ’ 1819. 

White Knights. Accoixiingly, the annuity is granted to 
issue out of White Knights, ^om ike d^ of the deed, 
and out oH Blenheim House ihie death of the late 

« II 

duke. It was stated to according to the uncon- 
troverted Ifact, that two ez^tors ;had, under elegifs, 
extended moieties of Blenheiifi House and Park; and 
were then in possession; the (juest^n then made was, 
whether this ai^uity could beoonsidered as well charged 
on the different sul^ects ml which the deed purported 
to charge it ? Independendy on the ^ect of other parts 
of the instruments, and of the acts of pa 1 diaittent 9 .lt is im¬ 
possible to say, tlnifc it, could hot be chioE'ged on JVh^^c 
Knights immediately, ^nh£pn House, from the ' 

death of the late Bukc^ unless prevented by tlie prin¬ 
ciple of policy appli^ by tliis court to persons in the 
situation of expectant heirs. The qu^tion was in some 
measure discu^ed, whether the Puke of MarUborougk 
could charge die property with an annuity for hk life? 

' ■ „ ^ 

I considered it iltus; the acts had made the hi'st Duke 
tenant for life, without impeachment of waste, and the 
succeeding Dukes tenants in tail, (1 am aware of the 
difficulties in reference to tenantcy by curtesy and in 
dower), and had expressly restrain^ the Duke from 
granting leases beyodd twenty-one years, and expressly 
excluded from' that power, Blenheim House and the 



\ \ 


(a) Be it further enacted, IMr or leasm in possession,' 
&c. That the said Duke of ofaU dr any of the said ma- 
MarlbormgK and iffier his nors, Jlulnred, meesuages, 
decease, the said Duchess of lands, tenments, and faere- 
shall have fuU dliftments aforesa^ (other 
power and authority,^ by than and except'^e house 
deed indented, to make any called Bienhemf 1 ^ the 

K 4 ' park 
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1819.H 


Davis , 
7 ^ Duke of 

'MAttL- 

sosbyaH. 


Estates grant¬ 
ed by the 
Cr^wB for the 
maintenance 
of dignities, 
•with reversion 
in the Crown, 
have the usual 
incidents, and 
may be tdcen 
in execution. 


life without impeachment of wai^ itwas ckar, indo^ 
peodentiij^.Oii the questiop /dr e^itdtle waste, might cut 
‘aud it was diSSiaulit to contend that a tetimit in 
^und^.the ad;, had n^ istjuai powei^ tenant 
for ^ whhput impeachmesddt waste; it was clear too,! 
that imless there was somedbiiig in the a^ which rci^uired 
ihe to put (m it a cdhiitructimi diifferaat ik>^ which 
prevails in the ordinaiy dises of setddnants great 
esktes, the leasing power in ,wbidi» the excision 
of ihe mansion-house and |>ark, ?;,are mmost in words 
embodied in this Oct^ it would be quite a neW idea that, 
becaoae' tho tenants for life could not make a lease to 
b^d those who succeed* ^em, exc^t in the terms pre* 
smibed, and could not leaae,^ ipansaon-house or otlim: 
exidhrded pkce% beyond their own lives, it was to be 
contended, from |p instrument of such a. nature, that 
the rights which W tenant for life had, as incident, to 
his estate^ were not existing, though not affected by the 
terms of the instoument*. The ordinary rules are appli¬ 
cable to estates granted by the erdwn itself^ fer the main- 
tentmee of d^nities, with reversion ih the crown, which 
ther^ore cepnot be barred. I never heerd (hat persons 
to whom such ^ants have been made, have iiot^ during 
their lives, the usual incidents to thei|; estates ; or that 
thmr creditors could not take them in Execution. It 
had escaped me if tire peiision<4cf^ which 1 read, bore 
on diis question^ ^Vhen, therefore, it has been argued, 
not only that we are.^look to ihe polity of this court 
with regard to expectS; iteirs, but that these acts are 


park of *Woo^ticUjt pt any or three lives, reserving the 
number trf'ypare, not Ixceed- best and most improved rent, 
jitg one-md^lwemy }yars, of that can then be had for the 


for any nembea;, of yjfers de-^ same, 

w ' I ■ *. * I* , ' t ' 

ie upon on|^ two, 5 Ann^f tx S. s. 4. 
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to be construed at law in equit^f) with referentSe to a 
(peculiar purpose of the .legislature,! that is a questioii"i 
the determiiiatidh of whkh, I have co^sidd'et^ 
probably bethe satne at lowr and in equity'? and if the 
present motion, is to tum*f car die point, whether the 
Duke dF Mar^^orot/^h thcie ineun^ah^^ 

.virtue of his estate sdp^h^ it to be an estate for life 
withottt hnpe^luhetlt of wl^diei: the IniSdents 

to an* |sti|te for ||& are't^eh as,Well* as the other, 
restraints imposed, it woidd be: the dtiiy^'^ this cohrt 
first to hear the decision qf cOurt of law. K diat ' 
question was'decided, another drtmmstinme 
observation is, the dificulty attc^dii% the policy of th^ 
acts, (in additkm to the protncion Mb which we Surrocba 
expectant heirs in this court,) on the argument that 
legislature in pas^r^ thi^, cmitemplaited restrainttci^ 


18ia^- 

Davis 

t). 

Duke of 
Masi>, 
ztmbWH. 


yond that variety ^whidb; they have s 
legislature having' 
might, luid what 


thatjdier 



what restraints sho 
imposed some 



;what at^ tenants in tail. 

, Md thiu^efdre 
»btod|^^aud having expressly 
is' Called on to say,> 


what restraints are to be’ implied, from statutes thus 
' expressly. imposmg some, uid not junpbi^g pthm.} 

On that question I shall observe only, diat it furhisfiea 
a great deal orargument. ’ 

Another point requires mcne: consideration? namely, 
whether, witiiout adverting to the. a^ ofparMaihent, tins, 
is a case in Mich ’tibe courf^ s^uld have grantedva ; 
receiver ? The rule I take to be, tiiat the court will on Doctrine on 
motion appoint a receive? for nn ^iti^ile creifrtOT, or, 
a person having aU equitable esfal^ 'J^itboat 'pr^udice ceiver in bc- 
to persons who have prior estates:-in this sense, with- able 
out prejudice to persons having prior legal esj^tes, that 
it will not preyeiit tbsir proceeding to obtain possession, 

' ' ■ ■ ' if ' 


tors. 
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Davis 


ThcD^eof 

Mabi- 


feOlaoUGH. 


if they think proper {a ); and with regard to persons 
haying prior equitable estates, the court takes care in 
ippoinimg a receiver not to disturb priw equities, and 
for that purpose directs- mquiri(^ to-detemiine priorities 
among equitable incumbranccu's; permitting'legal credi¬ 
tors to act against the estates at law, ahd settling the 
priorities of equitable creditors. Provided it is satis¬ 
fied, in that stage of the cause, that the relief prayed by 
dlie bill, will he given when a decr^ is pronounced, 
th«e Court will not expose parties daiming that relief, 
to the danger of losing the rents by not appointing a 
receiver of an estate, On which it is admitted they 
qannot enter (5). The question then will be, whether, 
considering the provisions of this deed^ the Court, in 
the' present stage of the cauSe, is to interpose hy the 
appointment of /a receiver? Th^ may be put tlms, 
whether it is sufficiently clear that the Court will, 
on the hearing, lend its aid to a plaintiffi such as the 
present? 


The grant of the annuity ffirst riwhgnizes in the Duke, 
th^ Mm’quess of Blan^or^ the character to which 
this Court-applies, what it calls its policy, that is, the 


(a) But th^ roust first obtain 
tba4eave of the Court, Bryan 
V. Cortnick, i Cox, 422.- Anon,p 
6 Fes. 287. 'A^el v. 9 Ves. 

5S$. Brooks V. Greatkead, 1 Jnc. 
, 4- Watk^ lYe. ' Gresley v, Addtr- 
vol. 1. 579. 

. Win this case the receiver 
iWas appointed b^ore answer. 
The earlier instances <i^ die ap- 
pointroent of a receiver before 
roiswer seem to have, proceeded 
on the ground of f^ud, and 
dati^ to the property); Fann v. 
Ba^t, S Bro, C, Ci li58. Hu- 


0 Oidn. V. Basely^ 13 Ves. 105. 
dy^ddhion y. BodstoeU, 13 Ves. 
266. tthyd V. jPassingham, 
16 Ves, 59. Scoii v. Becker^ 
4 Price, 346.; and see Jervis v, 
Wtdte, S Vas. 738.; but in later 
cases (he Court has granted that 
prompt relief to a party possess- 
a dear equitable title, by an- 
riogy to the ejectment of a legal 
incumbrancer'; Dmkworlh v. 
'Trafford,-\%Ves.d83i Me\culfe 
V. Ptdvertoft^ I Ves, df Bea. 1 80. ; 
mid see Magmre v. Alien, 1 Ball 
^ Beat. 75. 


t 


character 
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character of eldest son and heir at law. Beyond doubt 
he is dealing for his expectancy and reye,rsion» because 
he is dealing for what the legislature endieatoured to 
annex to ihe dignities of which he was expectant helf. 
Feeling, as I profess to fed, that in many cases those 
who obtain rdief from their annuities^ have reaUy taken 
as much adyantage of ihe annuitants as those annuitants 
have taken of them, 1 must still adnut it to be clearly 
established, that, ^ a person has dealt with an heir 
apparent, for interests of which he is not in presH^t 
possession, this court extends to the heir the beneht of 
this principle, with reference to those so dealing with 
him, that it does not rest on him to shew that the 
bargain was unreasonable and improvident, but on them 
to shew that it was reasonable, (a) The m^ fact that 

the 



IhcDuke of 
Marl- 
Boaooou. 


Liability of 
persons deal¬ 
ing with an 
heir apparent 
for bis ex¬ 
pectancy. 


(a) The general result of 
the cases seems to be, that 
expectant heirs dealing for 
their expectancy, are entitled, 
for mere inadequacy of price, 
to have the contract rescind¬ 
ed, upon terms of redemption; 
Knott V. Hill, 1 Vern* 167. 
2Fem.27* 2 Ca. in C%a.l20. 2 
Cox, 80. Bafneyy.Beak,2C(u 
in Cha. 136. Batty v. tXoyd, 
1 Verrt, 14*1. Wiseman t>. 
Beake, 2 Vem. 121. 2 Freem. 
111. BarneyV. Tysony% Vent. 
S59. Bertiey v. Pitt, 2 Vem. 
14.2 Rep. in Cha. ^90. 1 P. 
W. 312. po'stp. 142* Twisle- 
tott V. Gri^th, 1 P. W.,$W. 
Betvs V. Brandt, Ca* in 
Cha.T. discredited arg. 1 Bro* 
C. C. 7, Cole V.’ Gibbons, $P. 
W. 290. Curvoyn v. Milneri 
3 P.W. 293 n. Barnardiston 


V. Lin^biid. 2 Aik. iSS. 
Earl qf Chesietfidd v. Jans^ 
sen, 2 Fes. 125. 1 Atk.,30\. 
J Wds. 286. Baughx. Price, 
1 Wils. 320. Gotdd v. Oak- 
den, ^Bro.P. C.ed. Toml. 198 . 
Giaynne vi Heaton, 1 Bro. 
C. C. 1. Peacocks. Eoems, 
16 Ves. 512. Gotland v. 
de Faria, 17 Fes. 20. com¬ 
promised on appeal, Su^u 
Law of Vendors, 2S1' «. k. 
Bocki y. O'Brien. 1 BaU 4* 
Bfcdty, 330* Darleyv, Single- 
ton, Wighfw., 25. Bowes v. 
Heaps,3 Fes.&jBea,117.; and 
see Varneds -pose, %JPreem, 63. 
Mroedee v. Gaily, 2 Atk, 34. 
Freeman v. Bishop, 2 Atk. 39. 
Barnard, 15. Emm v. Chel- 
shire, Bdt, Su^^dment, 300. 
Coles V. Trec(^kk, 9 Ves, 
254. 246., , the prodf of 
adequacy 



140 


CASES IN CHiNCERY. 


161^' 


pAvis 


V. 

PbiePukeoI 
Mabi^- 
BoaouaH*' 


the anniilty w.'is bought at six years’ purchase, carinbt- 
render Jt^e grant improvident: niaiiy annuities purchased 

' ' at 


adequacy lying on the purr 
chaser. Gmland y. deJPanaj 
uhi supra* Shdl^ v. Nash, 

3 Madd,^^. BemAlv* 

^ 9 ess of Donegal, 3 Dm* 

Ifl.,’ , * 

;Thi9 doctrine appears to. 
be Oiimded in part oh the po> 
licy of Bttaintainmg parental 
authority, and preventing the 
'wtjdstfi,, of family estates, 1 P* 
W* 812. 3ii 8 P. W. 293. 

1 mk‘ 323. 2 144.155. 

et seq* Barnard, 1 Bro* 
C. C. 9, 10., purposes which 
the civil law pursued by the 
Senatus consuUum Macedo-- 
nianuitt, Dig. lib. xiv. tU. 6*, 
and for which, in the earlier 
periods of our jurisprudence, 
the court of Star Chamber 
seems to have assumed penal 
jurisdictidn, see the dictum of 
Lord Nottingham,post p.l43. 
n. ch. 2 Ves* 139. and Hudson's 
Treatise.' 2 CoU* Jur. Ill, 
and in part on the equity of 
protecting against thi^ designs. 
of that calculating rapacity 
which tlie law constantly dis¬ 
countenances, ihe digress %e- 
quendy incident to die’owners 
.of profitable reversions, and 
the improoidende widi which 
nien are chiumdidy disposed 
to ^l^ifice the' fut^c to the . 
pjreitent. %Aifc, 1^. Par¬ 
is 


nard, 341. 343. 2 Ves* 149. 
ISS. et seq, 1 Atk. 346.353. 
1 Wils. 328. 3*^ Ves Bea. 
119. 

The latter principle seems 
to comprehend every descrip¬ 
tion of peirsons dealing for a 
reversionary interest; but it 
may be doubted whether, the 
course of decision authorises 
so extensive a conclusion; 
and whether, in order to con¬ 
stitute a tide to relief, the re¬ 
versioner must not combine 
the character of heir. The 
reversionary interests, th c sal e 
of which has been rescinded 
for mere, inadequacy of price, 
were expectant on the de¬ 
cease of a parent. or other 
lineal ancestor, in every case 
except the following: in IFisc- 
man v. Beake. Cole v. Gib¬ 
bons, (on the original trans¬ 
action in which, unconfirmed, 
Lord Talbot considered the 
plaintilf entitled to relief,) 
Bas'nafdiston v. Lingood, and 
Bowes V. Heaps, they were 
expectant on the decease of 
. the'reversioner’s uncle; and, 
iii Gould V. Oakden, on the 
-decease of his wife’s father. 
But in all these cases the sale 
had been tram^acted while 
the veiisdor was in distress. 
In Nkholk V. Gould, 2 Ves. 

422. 
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at that price, have not been set ai^de. Wlmtever may 
be the estimated, value in the tables, where, I understairSf^ 


m.. Reg, 

523., Lord HardvoiW^^^' 
fused to rescind the sate 'of 
a reversionary interest, on the 
ground Of inadequacy of prfce 
alone; . and see Gri^th v. 
SpraUey, 1 Cox, 383. 2 Bro, 
C. C. lt9. n. Montesquieu y, 
Sandys, 18 Fes.S02. InHenley 
v. Axe, 2 Bro. C. C. 17, a hill 
hied to set aside the assign¬ 
ment of a portion of a revei>, 
sionary interest, expectant on 
the decease of the plaintiff’s 
uncle, was dismissed on the 
ground of the adequacy of 
the consideration; but it dp- 
pears from the registrar's 
book, that an inquiryon that 
8ub|ect had been directed by 
consent. The plaintiff, being 
entitled under the will of 
Robert Henley to an estate 
tail, expectant on the, decease 
of his uncle without is^e, in 
estates to be purchased with 
a fund of 28,24*5/. 9s» *3 

per cent, stock, the produce 
of other estates sold under ^ 
act of parliament,^ in consid¬ 
eration of an annuity of 2001. 
payable during the joint lives 
of the plaintiff and his upcle, 
on 7tb April, 1773,. executed 
a bond and an assignment of 
the whole or a sufficii^t part 
of the fund for seeurmg to 
the defendant 60(X)/., payable 


‘ fifteen 

on the death of the uncle 
without issue. The uncle 
died in. April 1779, and in 
Af!^ 1780, the bill was filed 
to set aside the bond and as¬ 
signment, oh paying to the 
defendant- what was a fiiir 
price, for the grant pfih^ an¬ 
nuity, the plaintiff ob-* 
tainedan injunction to restrain 
proceedings on bond, Qn 
1,8^ March 178li! it was or- 
det^ that the plaintiff should, 
in a we^ from that time, 
transfer 1800/. $ per cents, to 
the. Accountant-G.eneral in 
trust in the ckuse, and should 
be reStiuined from receiving 
any part of the 28|24S/. 9s.2d. 
until further order, diat the 
‘ injunction should be con¬ 
tinued to the hearing; and 
tliat the plaintiff should invest 
the 28,245/. 9«. 2d.-in a pur¬ 
chase of lands, Onl^thsEtec. 
1783, upon the ajuplication 
of the defendants, alleging 
thjat no proceedings had been 
hid .un^er the,; ordesr,, and 
..that the parties were desirous 
that the transactipiie relating 
to the annuity might be re- 
(kjrred to ope of the Masters, 
to , stgte' whether the sum 
of;^ eOCKd. w&s a .jfpir* price, 
the plaintiffs consenting the 
lords commissioners omered 
a reference to inquire and’ 

state 
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1819. 

Davis 

V. 

The Duke of 


fifteen years* purchase are allowed, I believe that six 
yeafs have been considered, to use an expression which, 

though. 


Mari.- - -— 

SoaOOGH. 

state to' the Court, whether 
the sum of6000/., secured to 
be paid in manner, and at the 
time, and upon the contin¬ 
gencies, mentioned in the 
bond ami indenture, was at the 
time of the grant, a fair price 
for the annuity, and the in¬ 
junction was continued until 
the report. Reg. hih. A. 
1783./ol. 107. mh July 
1785. The exception taken 
bythe plaintiff to the Master’s 
report was overruled. Reg, 
Lib. A. 1784./0/. 701. lOth 
t>ctoher 1785, upon the pe¬ 
tition of the defendant, the 
cause was ordered to be set 
down, on further decisions, 
Reg. Lib. A. 1784^.fol. 675. 
In Hilary Term 1786, Ihe bill 
was dismissed, 2 Bro. C. C. 
17 ; but no entry of the dis¬ 
mission appears in the re¬ 
gister. 

It has been decided that 
the rule is not applicable to 
sales of reversionary interests 
^ by auction, Shelly v. NctsA, 
3 Madd. 232.'; and specific 
performance has been de¬ 
creed of an agreement by 
an heir, on the marriage of 
bis daughter, to settle one- 
third of such real estates as 
sltbuld descend to him at the 
death of his fatlier. Hobson 
V. Trevor, 2 P. IT. 191. 10 


, ; but see Carleton 

V. Leighton^ 3 Mer. 667. 
Harwood v. Toohe, cit. 
1 Madd. Princ. and Pract. of 
Chano. 549. 

The following note of an 
early case on this subject, 
(one branch of which has 
been reported under the 
names of Berney v. Pitt, till 
supra,) is copied from Lord 
Nottingham's Manuscripts. 
Vide ante, p. 83. 

« 9 Feb. S3 Car. 2. 1680. 
Berney vfBS drawn into several 
securities, for money to be 
paid after his father’s death, 
who then was infirm and kept 
alive by art, by some of which 
securities he was to pay five 
for one; and by this means 
was involved in debt to 
the value of 50,000/. or 
60,000/.; in all which he ap¬ 
peared to be circumvented 
and beset, most of the mo¬ 
ney pretended to be borrow¬ 
ed being raised by the deli¬ 
very of wares at excessive 
prices in parcels of wine, 
hemp, cambric, jewels, which 
could never be sold for a 
quarter (#the price at which 
they were delivered; but the 
plaintiff’s necessities for mo¬ 
ney being increased by hav¬ 
ing his creditors under-hand 
procured 



CASES IN CHANCERY. 


143 


though it should never have come into this court, CMi- 
not now be thrown out of it, as the market-price of 
an annuity, (a) 


1819. 

Davis 

V, 

The Duke of 


According to the decisions in this court, I do not bobouuh. 

think that years make much difference in the protection 

afforded to an expectant heir, (i) ‘lege of an ex¬ 

pectant heir^ 

' age is not 

The Duke, in his answer, has offered to repay the material. 

consideration-money, but I think that I must now look 
at the case as if the Plaintiff declined to receive it. If 
there is a question whether the Duke has not the inci¬ 
dents belonging to an estate for life, that arises precisely 
under this deed, because, if he has not, the demise and 


procured to fall upon him, 
he was willing to make up 
money upon any terms, and 
gave statutes and judgments 
of great penalties; agrinst 
which he now prayed relief 
by bill. 1. I made him pay 
the principal money borrow¬ 
ed, before I would grant an 
injunction till hearing. 2. At 
the hearing, I relieved him 
against all the rest, noiwvith- 
' standing he were of full age 
at the time, for this infam¬ 
ous kind of trade and cir¬ 
cumvention ought by all 
means to be suppresed; the 
Star Chamber used to punish 
it, and this Court did always 

(a) See S Ves. 616. iS Fet. 274. 

(b) Wiseman v. £eak, 2 Vem. 
121. 2 Freem. 111.' JSarnetf v. 
Ti/son, 2 Vent. 359. Tmsletcm 
V. Griffith, 1 P. fF. 310. GnM 


relieve against it. No family 
can be safe if this be suf¬ 
fered. Fairclougk, Smith, 
Beak, Mason, Tyson, Pargi^ 
ter, were Defendants; but 
Mr. George Pitt prevailed, 
and the bill against him was 
dismissed, though he gmned 
above three for one; for it 
was in the time of the fa¬ 
ther’s health, three years be¬ 
fore his death, without any 
circumvention or practice, 
and upon express agreement 
to‘ lose the principal if the 
son died in the life of his fa- ^ 
ther, which differed it from 
ail the other cases.” 


V. OaJeden, 4 Bro. P. C. ed. TomL 
198. Wigktw.Z^., and the judg¬ 
ment of Lord Nottingham, ante, 
in this page- 


charge 
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1819. charge are bad; if he has, independently on the other 
Davis objections, they are good. 

V, 

1 r 

Ma "i,-^ ° former occasion I determined not to appoint 

Bonoueii. a receiver of the pension, because the appointment 
would have been useless* The pension is payable 
only into the hands of the Duke, and the receipt of 
the receiver would not be a sufficient discharge. If 
ithe policy of these acts operates to the extent which 
has been contended for, it would be impossible for the 
anhuitant to put in execution the power of distress, 
against any part of the property within their protection. 


With reference to heirs apparent dealing for their 
expectancies, it is too late to urge in this court, that 
. the^ grantee may insure or omit to insure the granter's 
life; Lord Thurl&w in one case said, that insurance 
might now be made with so much ease and certainty, 
that he would always pay attention to the circumstance, 
whether it was to be made at the expense of the party 
gi'anting the annuity. Here it is* to be made at the 
Duke’s expense; at least in case, by his leaving the 
country, or other acts, it becomes necessary to pay a 
larger premium than if he appeared personally at the 
insurance-offices, those increased expenses are to be 
sustained by him. • 


If the Court is to consider whetlier the Plaintiff can 


Effect of leall 
hy tenant for 
life without 
impeachment 
of waste, not 
declaring that 
the lessee 
should not be 
impeachable 
for waste, but 
with a licence 
to fell timber. 


take timber by virtue' of the demise and covenant, a con¬ 
siderable question will arise; but the doctrine stated 
from Coinynsh Digest is very material; because the ques* 
tion would be, whether, if the estate of the Marquess of 
Blan^ord was not subject to impeachment of waste, 
and he demised for years not ejqfrUssly declaring that 
die lessee should not be subject to impeachment of 
waste, but with a declaration of trust, amounting to a 

licence 
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licenoo to fell timber, the lessee would be authorised to 1819. 
fell ? {a) But the doctrine of that case is to be observed 

Davjs 

on V. 

___ The Duke of 

Mar(<- 

{«) “ If I lease I'or life, But it seems that during bouowi.h- 
and afterwards grant to the continuance of the parti- 
tljc tenant that he shall cular estate, timber on the 
not be impeached fur waste, land demised, was, as annexed 
he cannot plead that in bar, to the inheritance, the pro- 
but shall have an action of perty of the lessor, or person 
covenant.’' Fineux Chid’ entitled in remainder. Co. 

•Justice, 'Ji H, 7. bJ., and Lilt.57.ii.n.2. Ucrlakcnden^s 
see Dalian v. {iill, Cari/, 90. Case, I’ ('o. 6‘2. Paget's Case, 

The iinporlunt question dis- 5 Co.7(>. Lilford'sCasejll Co, 
cussed, bur not decided, 40. yjoru/rs’Case, 11 f o.79. 
in the text, depends on I Pol. Jlcj). 177• 3 Lev. 209., 
the nature of the rights the tenant having a limited in* 
enjoyed by the tenant of tt-restinitfortlie enjoyment of 
a particular cstati*, witii- its slieltcrand produce. 10H. 
out impeachment of waste; 7.2. ilrn. *-!//?. Waste, 113. 
rights coucerniug which and the authorities last cited, 
much difference »tf opinion And timber, therefore, se- 
has oeeurred. ‘ vered from the laud by the 

By the etnunioii law no Wiuste of a tenant I’or life or 
j»rohihitiun of waste eould he years, was, at common law, 
maintained against a tenant the property of the owner of 
for life or for years, deriving tlie inheritance, 
his interest from the act of Tims in Berry v. Heard, 
the lessor, Bag. Brev. 72. IV. Jones, 255. Cro. Car. 

21 If.G. 38, 21 //. 8. {), Jito. 212 , (the report of this ca.se 
.44r. Waste, 88. 139. F. N. in Palm. 327., seems imper- 
B. 5.5. Doctor and Stud. 1. ii. feet,) trees having been felled 
ch. 1, 2. Co. Liu. 51. a. on an estate demised for ' 

4 Co. 02. 2 Inst. 115. 299. years, the majority of tlie 

Bacons Works, vol. iv. p.224. judges of the Court of King s 
that remedy being confined Bench, on an action of Iro- 
to persons who derived their ver by the lessor, held that 
interest from the of law, at common law, the lessor 
namely, tenant in dower, might have seised the trees, 
guardian, and, according to (see the quotation from 77/nc- 
some authorities, tenant by /u//,p. 148. n.,) and that 
the curtes 3 % the statute of Clocesfer had 

V'oL. 11. L not 
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1819. 

Davis 

V. 

The Duke of 
Maiil- 

BOKOIJCII. 


on with a distinction; for this question must be con¬ 


sidered with reference to the peculiar estate of the Duke 

of 


not deprived him of his com¬ 
mon law right, but had added a 
new optional remedy, by ac¬ 
tion ; and see Udal v. Udal, 
Alei/n^Sl. 2 Roll. Ahr. 119., 
and Lord Bacons elaborate 
argument on the case of im¬ 
peachment ofv/aste, in the Ex¬ 
chequer Chamber, Works, vol. 
iv. p. 212—232. Some ex¬ 
pressions, however, in Doctor 
and Slndeiii, lib. ii. c. I., ap¬ 
pear to imj)ly an opinion, 
that tlie property in trees se¬ 
vered by waste, was acquired 
by the tenant. 

The privilege of estovers 
incident by the common law, 
to the estate of a tenant for 
life or years, Braclon, fol. 
217. a., sec post, p. 148. n. 
Bro. Ahr. Waste, pi. 89. 112. 
130 Dyer, 19. b. Co. Litt. 
41. b., affords a confirmation 
of the doctrine, that timber 
severed by waste was not the 
property of the tenant; the 
express recognition of a qua¬ 
lified, seems an implied ne¬ 
gative of an absolute, right. 

The statute of Marle^ 
bridge, 52 Hen. 3. c. 23., pro- 
lubited ^^firmaru' from com¬ 
mitting waste, “ nisi specia- 
lent inde hahuerhit conces- 
sionem," under tlie penalty 
of restitution to the party, 

4 


and fine to the king. The 
statute of Glocester, 6 Dd. 1. 
c. 5., authorised the issuing a 
writ of waste against tenants 
by the curtesy, or in other 
manner for life, or for years, 
or tenants in dower, and in¬ 
flicted on a tenant commit¬ 
ting waste, the forfeiture of 
the place wasted, and treble 
damages. 

It seems, therefore, that 
before these statutes, a clause 
ticclaring a lease for life or 
years to be without impeach¬ 
ment of waste, might have 
been in use, Botvies* Case, 
11. Co. 81. b.; and its 
cfl’ect would have been to 
transfer to the lessee the 
property in timber severed. 
I hid. After the statutes the 
clause became effectual for 
anothpr purpose, namely, 
as a licence of the lessor 
to protect the lessee from 
the penalties incurred by 
waste. 

This doctrine, however, is 
opposed by considerable au¬ 
thorities; by the express opi¬ 
nion of Lord Hardvoicke, 
that “ at common ]aw% the 
clause, without impeachment 
of xmstc, only exempted 
tenant for life from the pe¬ 
nalty ol‘ tlic statute, the re¬ 
covery 
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or Marlharough, and to what might raise a doubt be- 1819. 

tween a future Marquess of Blandford on the subject of 

felling V. 

The Duke of 

- Mart.- 

ROBOUOH. 

covery of treble value and merely affords a protection 
place wasted; not giving the from the penalties which 
property of the thing wasted;" those statutes impose, but 
Aston V. Aston, 1 Ves. 265. authorises a tenant for life or 
and by the very learned and years, to convert to his own 
ingenious argument of his use, timber severed from the 
illustrious predecessor, al- estate. Co. Lilt. 220. a. 
ready cited, iJuam’s Works, Bowles Case, 11 Co. 82. b. 
vol. iv. p. 212—232. ; but 83. b. 1 Roll. Rep. 177. 
the weight of reasoning and Hob. 132. Scckeverelv.Dale, 
authority seems decidedly Popk 193. Lakh. 163. 268. 
with Lord Coke: and it is Pi/ne v. Dor., 6 T, R. 5.'). 
now clearly settled, notwith- 3 Atk. 216. JVilliams v. /f77- 
standing the doubts which Ikmis, 1.5 fes. 1-25. Burgess 
have at different times pro- v. Lamb, 16 IVs. 185. See 
vailed, Fitz. Abr. Wa.ste, pi. Partridge v. Powleit, Ca. 

8., citing 27 //• 6. Dyer, Temp, Hardwicke, 254. 

181. j)l. 63. St. Legers The precise effect of that 
Case, cited, Moor, 327* clause is to give “ a power to 
Finch, V. Finch, cited, 4- Co. the lessee w'hich will produce 
()3. a. (probably the same an interest in him if he cxe- 
case, see 6 Co. 63.) Herla~ cutes his power during the 
^ewf/erfsCase, 4-C0.62. Abra- privity of his estate." Bowles 
hall V. Bubb, 2 Freetn. 53. Ca.se, ubi supra.; but it gives 
2 Show. 69. 1 Ves. 265. (fl) a power only, not an interest, 

Bishop of London v. Web, until severance, according to 
1 P. W. 528., that since the the distinction expressed by 
Statutes of Marlebridoe and two of tlie judges. 1 Roll, 

Glocester, the clause without Rep. 182., and Poole's Case, 
impeachment of w aste, not Salk. 368. Rep, Temp. Holt. 

(a) Since this note was pre- and of an earlier case, SkeUon v. 
pared, the editor has been ho- which will be found parti- 

noured with a coranmnication of cularly valuable; vide post. p. 170. 

Lord Nottmghani*s manuscripts. Freeman, in his report of the 
{vide ante, p. 8.'?.); they contain former, seems to have cott- 
a report of AbruhuU v. Bulb, founded the two cases. 

L 2 66,: 
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1819. 

Davis 


V. 

The Duke of 
Mahi.- 


felling timber, the Duke being not tenant for life, but 
tenant in tail, subject to such restraints as the policy 

of 


BOBOOGU. 


(56.; and the reasoning of 
Lord Bacov, Works, vol. iv. 
p. 225.; but see Anon, Mos. 
237, 238. 

The doctrine that an ac¬ 
tion of waste could not be 
maintained against a tenant 
for life at connnon .law, has 
been questioned by a learned 
writer, (Reeves History i. 38(5, 
ii. 73, 74. 148. n.) on the au¬ 
thority of a passage in Brac- 
ton; lib. iv. e. IS. foL S(Xf. b. 
but it seems extremely doubt¬ 
ful whetlier that passage is in¬ 
consistent with the doctriiK'. 
The general expression /r- 
7iens ad x itam suam ta7iinm. 
may be understood, constru¬ 
ing secundum subject am ma~ 
fei'iajyj, of that [)articular class 
of tenants for life vvho were 
then subject to an action of 
waste ; ami it is evident that 
Lord Coke did not under¬ 
stand the words in their larger 
sense, since he repeatedly 
cites the passage as an autho¬ 
rity for the disputed doctrine. 
An earlier chapter of Broclon 
containsarcmarkable declar¬ 
ation of the right of a tenant 
forlife to reasonable estovers, 
in contradistinction to waste, 
and the right of the owner of 
the inheritance to prevent the 
c ommission of waste, by per- 


sotial interference.—“ Et eo- 
dein modo si (juis vastuni fe- 
cerit vel distructionem in te- 
nemento quod tenet ad vitani 
suam, in oo quod moduni 
excedit etrationem, cum tan- 
Ihm concedatur ei rationabile 
cstoverium et non vastuni, 
facit transgrcssioiu'in. Et si 
talis impediatur per aliquem 
cujus interfuerit,sicut parens 
vel amicus, ille tonens assisaui 
non habebit. Intonfio cnins 
talis liberabit a dissevsina, 
quia in eo quod tenens abuti ■ 
tur male utendo, et debitum 
usum in modum debitum cx- 
cedendo, non poterit diccrc 
quod disseysitus est. quia tan- 
tum rationabilis usus ei con- 
ceditur. Et si per aliquod 
tempus forte abusus fuerit ul¬ 
tra modum, talis seysina nulla 
crit, quia non est seysina qua- 
trahit ad abusum, sed pra-- 
sumptio injuriosa. Et ideo 
causa et iutentio liberat irnpe- 
dicntein ; sed hoc per assisam 
in modum juratae captain de- 
clarari oportebit, scilicet u- 
trum sit ibi vastum vel ra¬ 
tionabile cstoverium. Lib. 
iv. c. 34.>/. 217 a. 

The two following cases on 
the right of a tenant for life 
to timber, are extracted from 
Mr. Me rival e\ notes. 

WOLl 
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of the acts may be understood to impose on him; and 
with tiiis distinction too, that White Knights is granted, 

as 

WOLF r. HILL. 


1819. 

Davis 

V. 

The Duke of 
Makl- 

SOKOUGH. 


By deeds, and fine, an es¬ 
tate was limited to the use of 
rustces and theirheirs during 
the joint lives of Walter Hill 
and Clarissa his wife, vvilli- 
ont impeachment of waste, 
in trust tliat the said trustee*; 
shall and do, in thefirst place, 
by and out of the rents, issues, 
and profits of the said pre¬ 
mises, which shall from time 
to time come to their or any 
of their hands, bear, pay, and 
defray, all expenses and re¬ 
pairs, and all taxes, charges, 
assessments, and outgoings, 
relating to the same, or any 
of them, and, in the next 
place, upon trust, after such 
deductions for repairs and 
•other outgoings as aforesaiji, 
by and out of the same rents, 
issues, and ])rofits, dnringthe 
ioini lives of the said Walter 
iJill and Clarissa his wife, to 
vaise the clear yearly sum of 
hOl. by way of [nn-moncy, 
and pay the same to the se¬ 
parate use of the said Clarissa 
mil; and, subject and with¬ 
out prejudice to the same 


unto the said Walter Hill and 
his assign.s, or to authorize 
and impower him and them 
to receive and take the same, 
during the natural lives of 
hitnself and the said Clarissa 
his wife, to and for his and 
their own use and benefit, 
with remainder to Walter 
Hill and his assigns for his 
life, without impeachment of 
waste, with renuiinders over. 

Power to trustees to sell 
w'ith consent of husband and 
wife. Money to he laid out 
in land to the same uses. 

Hill built a house worth 
,'3{)()0/., being an improvement, 
and cut don n timber that sold 
for 270/. Ho and his wife 
then consented to sell, and 
the estate was sold. The tim¬ 
ber standing was valued at 
;550/. 

Alexander doubted hisright 
to either. 

A hill W'as filed, and his 
Honor was clear that Hill 
was entitled to the and 

not to the [SoQl. 

Alexander and J. L. Wil- 


Rocls. 

i July ,-5. 1806. 

Settlement 
of estates on 
trustees and 
their heirs, 
«lnring the 
joint lives of 
IV. H. and his 
wife, without 
impeachment 
of waste, upon 
trust, out of 
the rents and 
profits, to pay 
all expenses 
and outgoings, 
and to raise 
and pay u sinu 
b> way of pin* 
money to the 
wife, and sub¬ 
ject thereto to 
pay the clear 
residue of the 
rents, &c. to 
IV. 11. during 
the lives of 
himself and 
his wife, re 
mainder to 
W. 11. for life, 
v/ithout im¬ 
peachment of 
waste, re¬ 
mainder over ; 
with power for 
the trustees to 
sell and lay 
out the jiro- 
duce in the 


yearly sum, to pay the clear Hums, for plaintiff. purchase of 

residue and surplus of the .V/wr/ux;//for defendant, (c) other lands to 
same rents, issues, and profits, 

sold under the power, W.JI. was held entitled to the [irocUicc of timber cut down by 
him previous to the sale, not to the value of timber then standing. 


id) Conntesiof P/ijmnut/i \.Jirf/er, I Jli o. (' C, i !C Vts. 180 . 

i .‘i Sir 
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1819. 

Davis 

The Duke of 
Maiil- 

JBOttOUGH. 

1816. 

June 20—22. 

1817. 

Fvh. 28. 

Kight of a 
tenant eutitied 
to a life- 
interest, in a 
term of years, 
unimpeach¬ 
able of waste, 
to fell timber 
for his own 
benefit. 


as it is held, not subject to impeachment of waste. I 
think it due to the argument to say, that if the policy 


Sir SAMUEL EGERTON BRIDGES, Plaintiff; 

AND 

WILLIAM STEPHENS and CAROLINE his Wife, 

Defendants. 


By settlement made, 12th 
of November, 1785, on the 
marriage of the Reverend 
Edtoard Timewell Bridges, 
and the Defendant Mrs. Ste¬ 
phens, then Caroline Fair- 
Jidd, spinster; reciting a 
mortgage of certain premises 
therein mentioned, dated the 
loth of February 1720, for a 
term of 1000 years, without 
impeachment of waste, which 
had then become vested in 
Jemima Bridges and William 
Hammond as tenants in 
common; the said Jemima 
Bridges and William Ham- 
mond assigned to the Plain¬ 
tiff, and another, one moiety 
of the |>remises for the then 
residue of the term, in trust 
(immediately from and after 
the solemnization of the mar¬ 
riage) for Jemima Bridges, 
for so many years of tlie 
term as she should happen to 
live, and after her death, in 
trust for E. T. Bridges, for 
so many years thereof as he 

(a) From the statement in tlie 
Registrar’s book it seems that the 
settlement contained no express 


should live, and after their 
respective deceases, in trust 
for the Defendant Caroline, 
for so many years thereof as 
she should live (a) ; and after 
the death of the survivor of 
the said Jemima Bridges, 
E. T. Bridges, and the said 
Defendant, then in trust for 
the children of the marriage 
as therein mentioned; and for 
want of such issue, in trust 
for the said E. T. Bridges, his 
executors, &c. 

The marriage took place, 
but there was no issue, and 
E. T. Bridges died intestate 
in 1807, upon whose death his 
widow, the Defendant Caro¬ 
line, ^ook out administration, 
and by virtue thereof became 
entitled to the reversionary in¬ 
terest in the term expectant 
on the death of the survi¬ 
vor of herself and Jemima 
Bridges. On the 11th of 
May 1808, she offered this 
reversionary interest for sale 
in two lots, when the Plain- 

declaration that the successive 
lil'e estates should not be subject 
to iinpcachiiicnl of waste. 

tiff 
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of the acts raises no objection, much of the difficulty 
in my mind is removed. 

None 


tiff became the purchaser for 
2600/., of lot 1., which was 
described in the particulars 
as “ an undivided moiety of 
a valuable estate called Den- 
stead Woody &c. held under 
mortgage for the remainder 
of a term of 1000 years, com¬ 
mencing from the 10th of 
February 1720, but subject 
to the life-interest of two la¬ 
dies, one in her 80th, the 
other in her 4-6th yearpaid 
the deposit, and signed a 
memorandum of agreement, 
whereby he acknowledged 
himself to have purchased the 
reversion of the said estate 
described as lot 1and agreed 
to pay the remainder of his 
money and complete the 
purchase on having a good 
title. 

In Hilary term 1809, the 
Defendant Caroline (the wi¬ 
dow ;) filed a bill for*a spe¬ 
cific performance. In 1811, 
Jemima Bridges died, where¬ 
upon she became entitled, as 
tenant for life in possession. 
In October 1812, she married 
the other Defendant, and on 
the 18th of May 1814, filed 
a bill of revivor and supple¬ 
ment, to which the Plaintiff 
had appeared and put in his 
answer but no decree had 
been made. 


The present bill was after¬ 
wards filed by the Plaintiff, 
pending that suit, alledging 
that the premises of which 
he so became purchaser were 
almost all woodland, the va¬ 
lue of which depended on 
the timber thereon, and that 
if the same were cut down, 
the land would be of very in¬ 
considerable value, though, 
while it remained in its pre¬ 
sent state, the cutting of the 
underwood afforded a consid¬ 
erable j^rofit to the tenant 
for life, but that the Defend¬ 
ants, insisting that, uniler the 
indenture of the 12th of JVo- 
vember 1785, the defendant 
Caroline was unimpeachable 
of waste, and that the De¬ 
fendants were entitled to cut 
down and fell timber at their 
pleasure, had actually felled, 
and threatened to fell, con¬ 
siderable quantities; there¬ 
fore praying an injunction 
from felling, cutting, or grub¬ 
bing up any timber or other 
trees, and from committing 
any other waste on the pre¬ 
mises, and offering thereupon, 
and upon having a good title 
made, specifically to perform 
the agreement. 

To this bill the Defendants 
put in an answer, insisting on 
their right to cut timber, and 
4 admitting 
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None of the previous annuitants are parties to this 
deed; and this, therefore, is not the intrument that can 
inform the Court wiio ought to be the receiver. If Mr. 


admitting that they had cut 
timber accordingly, but in a 
due and husbandlike man¬ 
ner, and according to the cus¬ 
tom of the country. 

A motion was now made 
on the part of the Defend¬ 
ants, to dissolve the injunc¬ 
tion, which had been obtain¬ 
ed previous to the coming in 
*)f the ansiver. {a) 

Mr. Hell and Mr. U'rrslove, 
in support of the motion, 
cited8)ycr>-v. CratL'tcr,l7 
216. Chamberloine \\ Dum~ 
wer, 8 Bro. C. C. 51‘9. 

Sir .S. Romill^ and Mr. 
(larratf, for the Plaintiff, 
cited Farrant v. Lee, Amb. 
105. {b), under the name of 
Farrant v. Loxtel, ii Aik. 723. 
Fcrrol V. Perroi, .3 Atk. 9-1. 
Poivlett V. The Duchess of 
Bolton, 3 Vcs. 374. Wick¬ 
ham V. IVickham, Coop. 288. 

February 28, 1817. “ llis 
Lordship doth order, that the 
injunction granted in this 
case he dissolved; and his 
l.ordship doth declare that 
the Defendant Caroline Ste¬ 
la) Injunction granted till 
.•uisvvcr or firthcr order, Reg. 
i-ib. A. 1815. fol. 


phens, who is entitled td a 
present interest for life in the 
estate comprised in the re¬ 
spective terms mentioned in 
the pleadings in this cause, 
is entitled, as between her¬ 
self and the persons claiming 
in remainder, to cut down 
and apply for her own bene¬ 
fit, such timber as is fit and 
proper to he cut, in the 
course of a due and hus¬ 
bandlike niaiiagement of the 
woods in question; and it is 
ordered that it he referred to 
Mr. Thompson, one, ^v:c. to 
intjuirc wliat timber upon 
the premises in the jileadings 
mentioned, is non fit and 
proper to be cut and felled 
in tlie course of a due and 
hubhandlike management of 
the said woods ; and it is or¬ 
dered^ that the said Master 
do state the same, with his 
opinion thereon, to the Court; 
and after the said Master 
shall have made his report, 
such further order shall he 
made as shall be just.” 

Reg. Lib. A.ltSlR. fol. 757. 


(5) See 5 Wowldcson Led 404. 

H'ilhj/ 
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Withy is receiver under the deed, he will be bound to 
satisly all the annuitants, according to the trusts of the 
deed; whereas if a receiver is appointed in the Master’s 
Oflice, the Master will have the opportunity of declaring 
who should or should not be paid. A receiver under 
the deed, must act according to the terms of the deed; 
a receiver appointed by the Court, acts according to 
the determination of the Master on the priorities of the 
annuitants; and the fact that such a question is to be 
submitted to the Master, deserves regard, when we are 
considering whether a receiver should be appointed. 


1819. 


Davis 


V. 

The Duke of 
Maki,- 


Bonov^GH. 


The covenants for title are not to be considered, in 
that view only, by a court of equity ; because, when the 
Duke of Marlborough granted this charge on property, 
witli respect to part of which, it was doubtful whether 
he could, and with respect to part clear, under the acts, 
that he could not, charge it, to make him enter into 
absolute covenants, as if he had been owner in fee sim¬ 
ple, is a circumstance which a court of equity cannot 
overlook, consideriiig the Duke’s liability to answer in 
<lamages, the breach of these impossible engagements, 
and the extent of his previous incumbrances. If there 
had been an arrear of the annuity, White Knights might 
have been sold at the end of three months ; a right of 
entry for perception df rents and profits accrues at the 
end of twenty-one tlays; after six months a receiver is 
to be appointed, not removeable; if he ceases to act 
another may be substituted, without the concurrence of 
the Duke, at an expense not exceeding one shilling in 
the pound, on the amount of receipts: if that means, 
on the rents of all the estates, the charge would be equal 
to five or six times the amount of the annuity which the 
deed was to secure. 


It has been argued that iji this case it cannot indeed 
be denietl that the Duke has been dealing for his ex¬ 
pectations, 
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1819. 

Davis 


V. 

The Duke of 
Mabl- 

SOROUGH. 


peclations, and is clothed with the character of an ex¬ 
pectant heir; but that it is a present grant of an annuity, 
chai’ged not immediately on estates in expectation, but 
in part on estates in possession. 


The privilege 
of an expect¬ 
ant heir deal¬ 
ing substanti¬ 
ally for his 
expectancy, 
not affected by 
the addition of 
a present pos¬ 
session or se¬ 
curity. 


The case has a singularity in that respect; but the 
grantor, appearing on the instrument, to be in the situ¬ 
ation of an expectant heir, and in a situation in which 
his personal security is scarcely worth having, and die 
bulk of the securities being expectant property, I shoidd 
certainly hesitate long before I lay it down as a prin¬ 
ciple, that if an heir apparent, dealing substantially for 
his expectations, is dealing also for a present obligation, 
which it is hardly possible that he should discharge, 
or throwing in a present possession worth but a small 
proportion of the whole, he is not entided to the pro¬ 
tection given to heirs apparent, dealing for their expect¬ 
ations. Such a proposition would lead to most 
enormous mischief and go far to destroy die principle 
itself. 


Under these circumstances, remembering on the one 
hand, the nature of the grant, and by whom it is made, 
and not forgetting on the other hand, that all parties 
are entitled to the utmost judicial consideration, it ap¬ 
pears to me very doubtful whether I can support the 
receiver. Certainly, until the decree, I shall go no 
farther; but on that point I reserve final decision. 


The Loud Chancellor. 

The ground of the first application was simply this, 
that the estates were in the hands of judgment creditors, 
and that the Plaintiff although he had an interest, which 
if it had been a legal estate, would have entitled him to 

qect 
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eject those creditors, could not by proceeding at law, 
obtain possession, and therefore was in the ordinary 
situation of a creditor with an equitable security, apply¬ 
ing to this Court in order to have execution, if I may 
use that word, given here; and if the case is clear, there 
is no doubt that the Court will, on motion, grant a 
receiver, without prejudice to prior incumbrancers. 
The circumstances of the principal part of this property 
with reference to the effect of certain acts of parliament, 
I certainly did not much take into consideration; be¬ 
cause finding that judgment creditors were in possession 
of Blenheim House and Woodstock Park, I thought it 
extremely clear that if they could have execution, equit¬ 
able creditors must be entitled to a remedy, against the 
property; on that point I shall say only that if this 
Court is ever to decide the question, whether, let the 
Duke of Marlborough liave what right lie may to the 
timber, his estate does not include all the incidents of 
a life estate with regard to other persons, that (juestion 
should be 'addressed in the first instance to a court of 


1819. 

Davis 


V, 


The Duke of 
Makl- 

BOliOUGH. 


law. 


The ground of the apjilication to discharge the re¬ 
ceiver is quite distinct. Whatever may be the principle 
of the protection, if any, given to the Blenheim estate, 
I apprehend that it would not extend to Marlborough 
House and White Knights for the reasons before as¬ 
signed, I do not see how creditors can obtain the pen¬ 
sion ; but it is now contended, with regard to all the 
property, supposing it of the same nature, that the 
receiver ought not to be ajipointed before decree. The 
order for a receiver in this case does not rest on the 
same ground as the order in Doctor Battintfs case. 
There the application for a receiver was made by an 
annuitant; the receiver was appointed; Doctor Battine 
.afterwards filed a bill, stating that the annuity deed was 

void, 
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1819. void, the memorial being defective, (I must take it for 
' Davis ^ granted in this case that the memorial is good ; since no 
V. objection has been suggested), and by the prayer of his 
enabled the Court to say, -what it could not other- 
BOMouan. wise have said, that the original purchase-money of the 
annuity was a lien on the estate, even if tlie annuity 
was void, (a) 


(fl)BAZZELGETTI v. BATTINE. 
BATTINE V. BAZZELGETTl. 


The bill in the first cause 
stated, a grant of an annuity 
in Julj/ 1796, by the plaintitF 
to the defendant, and an 
agreement that as soon as the 
defendant should becomepos- 
sessed of certain estates of 
which he was then in expect¬ 
ation, he should convey them 
for securing the payment of 
the annuity, and that the de¬ 
fendant had become entitled 
to the estates, and was in 
possession of them, but re¬ 
fused to complete the securi¬ 
ty, and concealed the parti¬ 
culars of the estates; a de¬ 
murrer and plea having been 
overruled, the defendant filed 
an answer, admitting the an¬ 
nuity to be in arrear, and that 
by the death of his father in 
N^ov. 1812, he became entitled 
to certain freehold estates, 
the particulars of which he set 
forth in a schedule, and sub¬ 
mitting whether the plaintiff’ 
was entitled to the relief 
sought. A receiver having 
been appointed (Reg.Lib. A. 
1 SI 5. Jhl. 901.) the defendant 
riled a cross bill, alleging that 


the grant of the annuity was 
void, and praying that upon 
payment of the price of the 
annuity and interest, after de¬ 
duction of the past payments, 
the securities might be de¬ 
livered up. Upon a motion by 
the plaintiff in the cross cause 
to discharge the receiver, the 
Lord Chancellor (4th JFe6. 
1818), expressed an opinion, 
that even admitting thevalidity 
of the objections to the aimui- 
ty, the frame of Dr. Battines 
hill, which prayed the delivery 
of the securities, not absolute¬ 
ly, but on terms of redemption, 
gave to the court a jurisdic¬ 
tion which it would not other¬ 
wise have had, and entitled 
the annuitant to continue the 
receiver on the estates, for 
the purpose of working out 
the payment. 

On 19th Feb, 1821, these 
causes were heard before 
Chief Baron Richards^ sitting 
for the Master of the Rolls, 
when the grant of the annuity 
was declared void, and the 
bill in the first cause dismis¬ 
sed. 


It 



CASES IN CHANCERY. 

It has been decided here, first by Lord Louglthifrough 
that since courts of law have held (and I remember 
when it was a subject of great doubt,) that if an annuity 
is bad, the annuitant may recover W'hat he paid, de¬ 
ducting what he has received, («) though the principle 
of this Court is not to give relief to those who will not 
do equity, yet on a bill by the grantor to have an an¬ 
nuity deed delivered up as void under the statute, he 
is entitled to that relief without accounting for the con¬ 
sideration paid for the annuity, leaving the annuitant to 
proceed at law', lb) Doctor liattinc, in the case to which 


(<i) Shove V. Webb, 1 T.lt. 
732. Hicks V. Hicks, 3 East, 
12. Scurjield v. Govdand, 

6 East, 24^1 . JVatersv. Sir JVil- 
liam Mansell, 3 Taunt, 56.; 
and see Stratton v. Rastall, 
2 r.i2.366., and 19 Ves.V52, 
133. Criticisms on these judg¬ 
ments, by Lord Eldon, may 
be found in 7 Ves. 23.| 9 Ves. 
492., and by Sir James Mans¬ 
field, in 1 Taunt. 522. Courts 
of law cannot order annuity 
deeds void under the statute 
to be delivered up; but they 
set aside the warrant of attor¬ 
ney and judgment, over which 
they possess a summary au¬ 
thority, Dalmar v. Barnard, 

7 T,R.24f8. ApplebyV. Smith, 
.3 Anstr. 865. Steadman v. 
Purchase, 6 T. R. 737. Ex 
parte Ansell, 1 Bos. Sf Pull. 66. 
n.; and see Craufordx. Caines, 
2 H. Bl. 438. 2 Ves. jun. 154. 
1Ves.l8. 10re«.218. 

(i) The principle of relief is, 
that the annuitant has no 


I before 

right to retain deeds which 
are void, but that the grantor 
is interested in obtaining the 
delivery of them, because 
though void, they may be used 
to his prejudice, and form, in 
the technical phrase, a cloud 
on his title. Deing void for 
all purposes, the deeds cannot, 
as evidence of the contract 
under which they were exe¬ 
cuted, impose on the delivery 
terms of redemption, or create 
a lien on the property. The 
foil owing are the leading cases 
from which the doctrine is to 
be collected. 

Duke of Boltonv. Williams. 
4 Bro. C. C.297. 2 Yes. jun. 
138. Byne v. Vivian, 5 Ves- 
604. Bromley v. Holland, 
7 Ves. 3. Coop. 9. Jones v. 
Harris, 9 Ves. 496. Under• 
hill V. Horvoood, 10 Pes. 
218. Ex parte Wright, 
19 Ves. 255. Angel v. 
Hadden, 2 Mer. 169. If 
the grantor, by his bill or 

answer, 


157 
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1819. 

Davis 

V. 


I before alluded, took himself out of that rule by his 
bill. The Duke of Marlborough has here by his answer, 

offered 


The Duke of 
Marl- 

BOROOGH. , . 

answer, submits to account 
for the price paid by the an¬ 
nuity, the payments in re¬ 
spect of the annuity, will be 
set off: Bromley v. Holland 
uhi supra^ Hoff'man v. Cooke, 
5 Ves. 623. If those pay¬ 
ments exceed the amount of 
the price of the annuity with 
interest, the grantee must re¬ 
fund the balance. Byne v. 
Vivian, 5 Ves. 604*. Holbrook 
V. Sharpey, 19 Ves. 131., but 
see 7 Ves. 24f. 

On the general jurisdiction of 
courts of equity to compel the 
delivery of void instruments, 
which has been the subject of 
contradictory opinions, and 
even decisions, see, in ad¬ 
dition to the preceding cases, 
Jlyan v. Mackmath^ 3 Bro. 
C. C.l 5. Pierce v. Webb, SBro. 
C. C.ed, Belt, 16 n. Nemnan 
V. Milner, 2 Ves. jun. 483. 
Franco v. Bolton, 3 Ves. 368. 
(with the criticism of Lord 
Eldon, 7 Ves. 19.) Mason v. 
Gardner, 4 Bro. C. C. 436. 
Sotverby v. Warder, 2 Cox. 
264. Scott V. Nesbit, 2 Bro. 
C. C. 640. 2 Cox. 183. Lisle 
V Liddel, 3 Anstr. 649. Dt^ 
V , Atkinson, 8 Ves. 5*17. Jack~ 
man\. Mitchell, 13 Ves. 581. 
Hayward v. Dimsdah, 17 
Ves, 111. Jones v. Frost, 


SMadd. 1 RedesdaleonPlead- 
ings, 104. n. c. 13 Ves. 298. 
1 V. and B. 244. Ex parte 
Scrivener, 3 Ves. and Bea, 14. 

In Bromley V. Holland, Lord 
Eldon remarks, that “ in the 
cose oiHaningtonv.Du Chas- 
tel, where Lord Thurloxo 
granted an injunction against 
a bond for the purchase of an 
office, taking notice of the 
alteration of the law of plead¬ 
ing, he is made to intimate, 
that tlie jurisdiction of this 
court might not be necessary, 
if the defence could be made 
at law. That I take to be a 
mistake ; for I am quite sure. 
Lord Tfiurlotvs opinion was, 
that courts of law, properly, if 
you please, taking upon them¬ 
selves to do that by new 
forms of pleading, which they 
had never before done, as dis- 
pensidg with prqfert, or per¬ 
mitting the averment of a 
consideration not in the body 
of the deed, could not de¬ 
stroy the ancient jurisdiction 
of this court in matters of that 
nature. That unquestionably 
was his opinion.” 7 Ves. 19. 
Mr. Vesey refers to Atkinson 
V. Leonard, 3 Bro, C.C, 218, 
The following account of Ha- 
nington v.Du Chastel, (of which 
the printed reports, 1 Bro. 

C. C. 124. 
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offered to take the account on the^basis of payment and 
receipt; but I wish to see the answer in order to know 

whether 


C. C. 124. 2 Dick. 581. 

3 Wooddeson, sect 459. n. are 
extremely imperfect,) is ex¬ 
tracted from a manuscript in 
the possession of the Editor. 

In chancery, Michaelmas 
term, 1781. In 1760, J. Han- 
ington was house-stewaad to 
the late Earl of Rockford^ 
who was at that time groom 
of the stole to King George 
2d.; the place of one of the 
pages of the back stairs, 
which place was in the ap¬ 
pointment or recommend¬ 
ation of the Earl, as groom 
of the stole, becoming vacant, 
the Earl, being desirous of 
providing for Jea7i St. FerioU 
who was a foreigner, and 
therefore incapable of hold¬ 
ing the place, but who had 
been tutor to the Earl, enter¬ 
ed into an agreement ^with 
./. Hanmgton to give the 
j)lace to him upon condition, 
(amongst other things) of his 
securing an annuit}' of 100/. 
to St. Feriol; accordingly 
.7. H. executed a bond, 
dated lOtli June^ 1760, in 
the penalty of 600/., con¬ 
ditioned for the payment of 
an annuity of 100/. to St. 
Feriol, provided J. H. should 
enjoy the place during the 
life of St. Feriol, but if the 


place should be taken away 
then to be void. J. II. had 
the place, and for some time 
paid the annuity to St. Feriol, 
who died 16th May, 1776, 
leaving defendant Du Chas* 
tel his executor. The de¬ 
fendant having brought an 
action, and obtained a ver¬ 
dict against J. II. on the 
bond for the arrears of the 
annuity due at the death of 
St. Feriol, this bill was filed 
by J. II. against Du Chastel, 
praying that the bond might 
be declared void, and be de¬ 
livered up to be cancelled, 
and an injunction to stay 
execution at law. 

On motion to dissolve the 
injunction, it was contended 
on the part of the Plaintiff, 
that this was a proper subject 
for the interference of a court 
of equity. The profits of the 
place were not sufficient, or 
more than sufficient, to pay 
the several annuities; but, in¬ 
dependent of that circum¬ 
stance, this court will set 
aside this sort of contract 
upon general political prin¬ 
ciples. In this case a court 
of law could not relieve; 
Lord Rochford not being the 
obligee of the bond, the case 
did not come within the St. of 

5 & 


1819. 

Davis 

V. 

The Duke of 
Makl- 

OOHOdGH. 
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1819. 

Davis 

v. 

The Duke of 
Marl- 
ROROUCK. 


whedier he has so submitted as to make the price of 
thfe annuity a cliarge on the estate or only a persontil 

charge 


5 & 6 Ef/. ()th c. 16. The 
cases cited were Laxv v. Laxv, 
Forrester, 140. (a) Grai^ v. 
Hesketh, Bum’s Ecc. law (i), 
Tiehenham v. Ox, 1 Vczeij, 
276. Godolphin v. Tudor, 
Salk, 468. Rex v. Vaughan, 
Havik. P. C. 168. Sir 
Thomas Raymond, 400. (c) 
On the part of the De¬ 
fendants, it was argued; that 
this matter was not proper 
for a court of equity; the 
whole transaction might have 
been set out upon plea; this 
court never gives relief for 
mispleading at law. If this 
was iurpis contractus, a court 
of law would relieve. It 
does not come under any of 
the heads of which a court 
of equity takes cognizance, 
namely, fraud, trust, acci¬ 
dent, and account. A dis¬ 
tinction was also taken by 
Graham, between offices of 
a public nature, and offices 
relating to the king in his 
private capacity ; and he 
argued that the office of a 
page of the back stairs being 
of the latter kind, it was not 
within the mischief intended 


to be prevented by st. Ed. 
6th, and that the bond wa.s 
not objectionable on political 
principles. 

The Lord Chancellor. 
Here are two questions. 
1. Whether this contract is 
to be relieved ? 2. Where ? 
As to the first, it matters 
not whether the office be of 
a public or private nature. 
It may be equally contrary 
to the policy of the law. It 
is a public concern that pri¬ 
vate injuries should be re¬ 
dressed. This is the founda¬ 
tion of the decision in this 
<'ourt,between guardians ami 
wards. The multiplying pri¬ 
vate injuries makes them 
public. If a private manager 
of an estate enter into an 
agreement, and thereby break 
tru^t with his master, the 
agreement is corrupt. I think, 
therefore, that no distinction 
can be made between public 
and private servants. Be¬ 
sides which, the law has not 
said, that the grooms, pages, 
&c. about the king, are 
merely menial servants. On 
the contrary they arc entitled 


(a) 5 P. W. 391. (e) The referer^ce is incorrect. 

[b) Vol. 3. p. 354—350' 4 Jiurr. 2494. 


to 
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charge on himself; and I reserve my opinion on the 
other parts of the case till I have seen the answer; be¬ 
cause. 


to privilege, and therefore 
clearly distinguished from 
private servants. This con¬ 
tract is therefore to be re¬ 
lieved. 

Scamdly, Where ? This 
Court does not apply equity 
to a case wathia tlic j)rovince 
of a CvUirt of law ; but the 
jurisdiction of the courts of 
law has not always been 
clearly ascertained. The 
case of Dotvhig v. Chapman 
was then considered as a 
doubtful case. Tliis case 
comes clearly under tlie head 
of fraud. I cannot refuse 
relief in this Court in a case 
M'hich has never been reliev¬ 
ed in a court of law, though 
I think it would be relieved 
there; many cases would he 
wrong if relief was to be re¬ 
fused under that circum- 
stance. Injunction granted. 

Feb. 5. 1783. The cause 
came on to be heard,{a) Lord 
Chancellor, First, Can a Plain¬ 
tiff come into a court of equi¬ 
ty, and recover a bond which 
he had entered into under 
these circumstances ? Then> 
has been some diffia'cnce of 
opinion on the subject; but 


I profess 1 cannot admit the 
distinction between niahnn 
prohibitum and malum in sc, 
when applied to a contract in 
a country where the laws 
have prohibited the thing 
contracted to be done. The 
obligation to abide by the 
laws of the land is part of 
tlie duty of a citizen, and 
therefore I cannot see the 
difference, {b) It is impos¬ 
sible to bring the cases to 
any other point than this; 
that the encouragement of 
the contract is contrary to 
the good of the public, as 
prescribed by law; and there¬ 
fore the good of the public 
requires to put an end to 
such contract, otherwise it 
would be an unequivocal de¬ 
claration of law that the party 
shall have all th.c benefit of 
the contract; for the law ap¬ 
proves what it refuses to re¬ 
scind, and this inustbethcfun- 
damental principle of all the 
cases, that it is a transaction 
on a foundation wliich ought 
not to have been the basis 
of a civil contract. If so. 
this is a proper place for re¬ 
lief. Secondly, Wiictiicr this 


(a) Re^. Lib, A. 17SC- fol. 260. (b) Soi)Cniv/r,iRrpre,3liar//. 

Si am. is::. 

VoL. ir. \T is 
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Davis 


cause, if the submission authorises me to fix the price 
as a charge on the estate, no objection can arise to 


V. 

The Duke of 
Mari.- 


BOUOUGU. 


is turpis causa ? I will not 
allow myself to go into in¬ 
vective upon the present oc¬ 
casion. Lord ttochjhrd might 
have been Jed into an error ; 
he had many very valuable 
and amiable qualities; indeed 
there are many reasons to 
prevent my speaking severe¬ 
ly on this occasion. As to 
what has been said on the 


about the crown in the same 
situation as a private service. 
The laws have never consi¬ 
dered the servants about the 
crown, Mdictber menial or 
other, as private persons. 
Here, then, wc must consi¬ 
der expressly the case of ser¬ 
vants about the crown. It 
does not now seem to be 
contended that the bond 


statute of .5 & 6 i'.dvs. 6., it would have been good, if it 
goes more to a legislative had been given to Lord 
than a judicial proceeding. himself; now, if tlic con- 

When the law is made, it is tract itself was wrong, how 
no more u subject of inquiry can I make the difference ? 
whether what the law has or- The danger of making the 
dained is proper or not; nor distinction is great. It wmuld 
need I go into the nature of perhaps have made the point 
offices;—but what I am to stronger, and it w'ould have 
determine upon merely is, looked more ugly; but tak- 
whether if one person be au- ing it as a dry maxim, or as 
thorised to recommend or to tlie policy of the law, it 
appoint another person to an becomes the same thing, 
office, under a third person, Therefore, tlie injunction 
he can, witliout the privity of must oe perpetual, 
the third person, and for a In addition to the autho- 
private consideration of his rities referred to on the form- 
own, recommend or appoint er occasion, were cited, Co. 
such other person to such Lift. 234-. a. Lavorence v. 
office ? Between private per- Brasier, 1 Cha. Ca. 72. Ber~ 
sons, I should think it wquld risford v. Done, 1 Vern. 98. 
be a breach of the confidence Sijmonds v. Gibson, 2 Vern. 
reposed on him. But 1 do 308. Blankland v. Debhy, 
not mean to leave a service Ch. Just. Holt, (a) 


(a) Probably Blmkard v. 4 Mod. 222. Salk. 411. Comb. 
Galdy, Rep. Temp. Holt, S4l. 228, 

suffering 
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suffering the estate to remain in the hands of the re¬ 
ceiver, till the demand so shaped has been satisfied. 
If the submission does not charge the estate, the ques¬ 
tion will be, whether this deed is so oppressive that a 
court of equity will not, in the first instance, interfere 
in its aid ? It is now the practice of every day, to ap¬ 
point a receiver on motion ; but that practice may not 
be applied where there is lair matter of doubt, having 
regard to the fact that the grantor is within the privi¬ 
lege attending the character of heir expectant, (as to 
which age makes no difference) and having regard to 
the comprehension of the deed with respect to the sub¬ 
jects of the grant, and to all its provisions, whether the 
deed may not be considered, as in its nature so oppres¬ 
sive, that, aided by the policy which belongs to heirs 
expectant, the Court should not in the first instance 
say, that if the Plaintiff is to have execution, it must 
be by decree. I am aw^arc that during my whole time 
considerable doubt has been entertained, whether that 
policy w'ith regard to expectant heirs, ought to have, 
been adopted; and although Lord I'hurlvK repeatedly 
laid it down, that this Court does shield heirs expectant 
to the extent of declaring a bargain oppressive in their 
case, which would not be so in other cases, and im¬ 
poses an obligation on the parties dealing with them to 
show that the bargain was fair, yet he seldom applied 
that doctrine without complaining that he was deserting 
the principle itself^ because the parties dealing with the 
heir expectant insured themselves against that practice, 
and therefore the heir made a w^orse bargain; but he 
certainly, like his predecessors, adhered to the doctrine, 
though not very ancient. It is not the duty of a Judge 
in equity to vary rules, or to say that rules are not to 
be considered as fully settled here as in a court of law. 


1819. 

Davis 


V. 
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Davis 


V. 

The Duke of 
Mabl- 


SOBOUOII. 


I desire to be understood as expressing no opinion 
with respect to the incidents belonging to the estate of 
the Duke of Marlborough^ or his riglit to fell timber; 
but confine myself simply to the question, whether, if 
this were the property of any other heir expectant, the 
Court would, in the present stage of the cause, grant a 
receiver. 


iWi/ysfr. Qn this day the question was argued whether the 

grant of the annuity was void under the annuity*act. (a) 

Mr. Wray and Mr. Hampson for die Duke of MarU 
borough. 

The memorial is insufficient in not specifying the 
amount deducted from the consideration, for the costs 
of preparing the securities. The policy of the act re¬ 
quires that the amount actually received shall appear 
on the memorial. Bolton v. Willioms (b), Fenner v. 
Fvans (c), Broomhead v. FAjr'e. [d) The retainer of 
these expenses in exoneration of the grantee, is a part 
of the original agreement for the grant of the annuity, 
and therefore a deduction from the actual amount of 
the consideration, not an application of the consider¬ 
ation in payment of a jire-existing debt: in that respect 
this case is distinguishable from Monys v. Leake, (e) 

Mr. Hart for the plaintiff. 

The principle on which Lord Rosslyn decided the 
Duke of Bolton \. Williams was, that, primd facie, the 

(a) 17 Geo. 3. c.ae. (c) 1 T. R. Sfi?. 

(4) 9 Vet. jun. 15S. 4 Bro. {d) tT.R. 591. 

C. C , 991 . ((f) 8 T.R.4M. 


purchaser 
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purchaser was bound to pay the expense of preparing 
the deeds, as the securities of iiis title; and that pay¬ 
ment by the grantor was an effectual deduction from 
the price of the annuity. The soundness of that prin¬ 
ciple is questionable ; the expense of mortgages is always 
defrayed by the mortgagor. Monys v. Leake decides 
this case in terms. 


1819. 


Davis 


t!. 

The Duke of 
Marl- 

SOUOUOH. 


The IvORD Chancellor. 

The last case seems to me decisive of the present, if 
an affidavit can be made that the Duke received the 
whole consideration money. Lord AV^nyow’s earlier de¬ 
cisions followed Lord Loughborough’& first decision; and 
I believe that, as has been suggested, Lord Loughborough 
hjid a notion that die grantee ought to pay the expenses. 
The latter decision of Lord Kenyon^ who seems de¬ 
sirous to retreat 1‘rom his former doctrine, proceeds 
expressly on this fact, that the whole money was paid 
to the grantor, and that out of it he paid the expenses 
of preparing the securities, as expenses of his annuity; 
but Lord Kenyon’s reasoning does not proceed to this 
extent, that if payment of the difference only, deducting 
the charge, had been made, he would have supported 
that; though I do not see how he could have stopped. 


The Lord Chancellor. 

The principle on which the Court appoints a receiver June lo 
I may state to be this, that where a plaintiff’, in his bill, 
represents that he has only an equitable estate, which, 
consequently, does not entitle him to recover at law, if 
it be clear that he has that equitable estate, on which he 
may recover in equity, tlie Court will appoint a receiver, 
not disturbing prior beneficial interests. It is now in¬ 
sisted that the receiver should be discharged, on the 

M .8 ground 
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1819. 

Davis 

r. 

The Duke of 
Marl- 

901100011 . 


Relief a<rainst 
an oppressive 
deed, though 
obtained from 
an heir ap¬ 
parent, is 
given only on 
payment of 
the consider¬ 
ation with 
interest. . 


ground that tliis deed is such as a court of equity will 
not enforce: not by decree on hearing; d fortiori 
not on motion. The validity of the memorial is also 
questioned; and it is clear that, without a good me¬ 
morial, this deed, as an annuity-deed, would be void; 
the rule of tiie Court being .settled that such a deed, if 
not good as an annuity-deed, ^ives no lien on the estate 
for the ju ice paid for the annuity, although that may be 
recovered at law, accounting for what has been re¬ 
ceived. {a) 

The case therefore resolves itself into these questions^ 
whether the memorial is good ? and if it is, whether this 
deed is so ojijiressive in its nature, that the Court will 
not act on it ? J think that the objections to the me¬ 
morial cannot be sustained. I must, therefore, take this 
to he a valid annuity-deed, and the question is, will this 
Court refuse to act on it, considering it as an oppressive 
deed, and recollectii\g that the Duke executed it in the 
situation of sui heir ajijiarent dealing for his expectations ? 
It strikes me as, in some instances, extremely oppres¬ 
sive, but then we return exactly to the same result. 
No one can come into a court of equity, to be relieved 
against an oppressive deed, even in the character of heir 
apparent dealing I’or his expectations, except on tender 
of the purchase-money and interest; and when the Duke 
attacks this deed, not as invalid under the annuity-act, 
but as evidence of a bargain which ouglit not to have 
been made with an heir apparent, he cannot be heard 
on any other terms. The consequence is, that till that 
amount is offered, and either accepted or refused, the 
question whether llic receiver shall be discharged is pre- 


{a) UnkaoiBollony.WUhaviSy Wrighty 19 Ves. 2S5. Angell v. 
2 fVs. jun. 142, 156. Jones v. Haddcny'2 Merr,lG9. Videante, 
Harris, 9 Ves. 496. Mx parte, p. 1 57. 


mature. 
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mature. To the extent of that amount, considering 
this as a mere deed, not as an annuity-deed, I think 
there is a lien. 



V. 


The Duke of 
Ma&l> 

BOBOUGIt. 


A tender of the amouiMt due to the Plaintiff having Atigust 5 
been accepted, the judgment of the Court was now 
prayed. 


yV/r Lord Chancellor. 

I am of opinion that tlie receiver must be discharged. 
If the Duke had tendered, and the Plaintiff refused to 
accept, what would be found due on an account taken 
of the accruing payments of the annuity on one side, 
and the price and interest on the other, I think that 
would authorise me to discharge the receiver. 

Mr. Hart asked for costs, but the Lord ChanceUar 
refused them. 


Mr. Tinney for three Defendants, creditors of the August f. 
Duke, applied to be heard against the order for dis¬ 
charging the receiver, insisting that two of the De¬ 
fendants liad annuities prior to the Plaintiff’s, and were, 
therefore, more entitled than the Plaintiff in the ap¬ 
pointment of a receiver; that they had also the legal 
estate, of the advantage of which they had been deprived 
by the order for a receiver, and as a substitute, they 
were entitled to the benefit of that order; that the 
direction to the Master to state priorities, was founded 
on the prayer of the bill: at least that the Defendants 
were entitled to a like tender with the Plaintiff. 



t68 
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Davis 


The Duke ul' 
Maki,- 

JBOltOl’GH. 


The order for 
a receiver ob¬ 
tained by the 
plaintiff* dis¬ 
charged on 
payment of 
the sum due 
to him, al- 
ihough de¬ 
fendants, prior 
incumbran¬ 
cers, opposed 
the discharge. 

O 


The Lord Chancellor. 

I ap])rehcnd that with the right tifthe Plaiiiliff to have 
the receiver, must lull the rights oi‘ the otlier parties. 
It would be most extraordinary, if, because a receiver 
has been appointed on behalf of the Pluintiffi any 
Defendant is entitled to have a receiver appointed on 
his behalf. My decided opinion is, that the order for 
a receiver must be tlischargcd, and that all falls toge¬ 
ther. The Defendants may file a bill, but the appoint¬ 
ment of a receiver woukl not have affeclcd their legal 
estate. 


TJie order, ilaled the yth of August, 1819, after 
stating the substance of the bill, the order of the 5th 
of March, 1818, the suggestion in the answer of the 
Duke of the invalidity of the annuity, and the offer to 
pay what remained due to the Plaintiff!, proceeded thus; 
“ That it appears by the affidavit of R. Broome, that 
he called at the house of Mr. R. Whhy, the solicitor 
for the Plaintiff* in this cause, on the 19th day of June, 
1819, and tendered to him the sum of 600/. in bank of 
England notes, in satisfaction of wliat remained due to 
the said Plaintiff!, in pursuance of the offer made by the 
said Dei’eiidant in his answer to the Plaintiff ’s bill filed 
in this cause, which he the said R. B. believes, reckon¬ 
ing interest at 61. fcr cent, up to the 21st day of June, 
1819, amounted to 572/. 17s. 8d., and that after some 
conversation with the said R. B., in which he the said 
R. B. insisted that such tender was made upon the 
terms before mentioned, the said R. W. accepted the 
said sum of 600/. It was therefore prayed that the 
bill filed in this cause, may be dismissed upon such 
terms as to costs, to be taxetl by the Master, as this 
Court shall direct: or otherwise, that the sum of 600/. 

17 {laid 
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J)iiid to and accepted by the solicitor on the 19th day of 
June last, be returned to the said Defendant, or his soli¬ 
citor, with interest thereon, from the time the Plaintiff’ 
received the same, up to the time of repayment, at and 
after the rate of 5l. per centum per annum. Whereupon, 
and upon hearing, &c.. His Loi dship doth order, that 
the order bearing date theUth day of March, 1818, ap¬ 
pointing M. Ji. Mares receiver of the rciits and profits of 
the estates in (|uestion in this cause, be discharged.” 

(lUig. Lib. A. 1818. fid. 1989.) 


Mr. Hart, for the Plaintiff, proposed to vary the 
order discharging the receiver, by inserting a declar¬ 
ation, that the sum tendered by the Duke was accepted, 
without prejudice to any question between the parties. 

Mr. Wrap for the Duke, insisted that the sum must 
be understood to be accepted, as it was tendered by the 
answer, in satisfaction of the Plaintiff’s claim. 

The Lord Chancellor. 

1 can make no declaration that the money was re¬ 
ceived without prejudice, though it was mj^ intention to 
have said something on that subject. I meant that the 
recei})t should, in this sense, be without prejudice, 
namely, that the receipt should itself be a fact, which 
would on the hearing raise a question in the cause, 
which would not have arisen if the receipt had not 
passed. I did not mean that the fact of the receipt 
should not be considered, when the merits of the case 
came to be discussed on the healing. I have no ob¬ 
jection to the PlaintifiT’s repaying the money, and rein¬ 
stating tlie cause in precisely the same situation as 

before 
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V. 

The Duke of 
Makl- 

VOROUGH. 


before the receipt, the receiver being restored, subject 
to the question whether he should be continued. The 
receiver must have his costs. 


16 iVbt). 
29 Car. 9 
1677. 


SKELTON V, 

The bill was exhibited 
against a jointress to stay 
maresme in felling timber, 
and notwithstanding the de¬ 
fendant’s answer, w'ho claim¬ 
ed the inheritance by a deed 
Avhich the plaintiff contro¬ 
verted, an injunction was ob¬ 
tained until hearing; and 
now, at the hearing, she 
proved herself to be a joint¬ 
ress in tail; and it was urged 
by Mr. Attomey^ that the 
defendant being a jointress 
within the statute of 11 //. 7., 
w'hich restrains all power of 
alienation by fine or discon¬ 
tinuance, she ought likewise 
to be restrained in equity 
from committing waste, which 
is also in disherison of the 
heir. But this I would by 
no means allow, that equity 
should enlarge the restraints 
or the disabilities introduced 
by act of parliament; and as 
to the granting of injunctions 
to stay waste, I took a distinc¬ 
tion where the tenant hath 
only impunitatem, and where 
he hath jus in arboribus. If 
the tenant have only a bare in- 


SKELTON. (ft) 

demnity, or exemption from 
an action if he committed 
waste, there it is fit he should 
be restrained by injunction 
from committing it; but if 
he have a right in the thing 
itself, w'hen it is wasted and 
cut down, there it is no way 
reasonable that he should be 
restrained ; as, for example, 
if there be tenant for life, the 
remainder for life, the rever¬ 
sion in fee; here the tenant 
for life has no right nor power 
to fell timber or commit waste; 
yet if he do so he cannot be 
punished for it in an action 
of waste, during the life of 
him in the remainder for life; 
for that intervening remain¬ 
der is an impediment to the 
action ; so it is most just to 
grant an injunction to stay 
waste; and so it was ruled in 
the' Chancery by advice of 
judges,P. 4lP/. SirP.Moor, 
554. />/. 748.; and Egerton^ 
C. said he had seen a pre¬ 
cedent of such an injunc¬ 
tion, 5 Jt. 2., and so it had 
been done before, temp. E. 6. 
Vandemot v. Eyr : and with 


this 


(«i) Fide antCy p HV. n 
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this agrees 16 Jac. B. R., 
1 Roll- 377. pt- 13. per curi¬ 
am. And the reason of this 
is most convincing; for when 
such a tenant for life hath 
cut down the trees, he in the 
remainder in fee may take 
them away, notwithstanding 
the mean remainder for life, 
or he may have a trover and 
conversion against the tenant 
for life, if he remove them; 
which shows that such tenant 
for life hath no property in 
the trees ; it were, ergo, most 
absurd to put the reversioner 
to recover damages for his 
inheritance in the trees, or to 
seize them as chattels, when 
they may better be preserved 
to him in specie, by granting 
an injunction to stay the fell¬ 
ing of them. And upon the 
like reason it may seem that 
tenant after possibility may 
be restrained by injunction 
from committing waste, for so 
if he fell trees the reversioner 
may have a trover and con¬ 
version, as was held 21- Car.l. 
B. R. XJdal V. UdaVs case, p. 
Rolle et curiam; and yet 
temp. K. R. placita parlia¬ 
ment. Ryley, Appendix, 653. 
Kirbrolf petitions “ quod 
breve de waste poet giser ver¬ 
sus Roger son Jrcre" (against 
Maud, the widow of Roger) 
tenant in tail, apres possi¬ 
bility; Response, ley nest mye 
uncore ordein en ce cas," 
Probably this was before 
'iJ Ed. 3., for in 21 Ed. 3. 


Rot. Pari. n. 46., the com¬ 
mons petition for a general 
law, that tenant after possi¬ 
bility might be liable to an 
aetion of waste, as being in 
effect but tenant for life, yet 
could not obtain it; but this 
serves only to keep the tenant 
after possibility in a state of 
impunity, if he commit waste, 
not to give him a right to 
commit it. On the other 
side, if there be tenant for 
life, with an express charge 
to hold without impeachment 
of waste, he is not to be re¬ 
strained by injunction, for he 
hath more than a bare im¬ 
punity, viz. a right in the 
trees to fell them ; a fortiori, 
in the case in question, no re¬ 
straint can be put upon a 
jointress in tail who hath the 
inheritance; and yet all this 
notwithstanding, he that hath 
a lawful power and liberty to 
commit waste may be re¬ 
strained by Chancery from 
using this power, when the 
waste which he is about to do 
is signally contra honum pub¬ 
licum. V. 19 Car. I. B.R. 
1 Roll. 380. T. 3., though a 
lease for years was made with¬ 
out impeachment of waste by 
the Bishop of Winchester, yet 
when the lessee for years, 
towards the end of his term, 
was about to cut up all the 
trees, an injunction was 
awarded by the advice of all 
the Judges, pro hono publico, 
and in favour of the church, 

whcrcci 


1819. 

Davis 

V. 

The Duke of 
Marl¬ 
borough. 
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1819. whereof the King is patron, 
V —y—notwithstanding the agree- 
Davis ment of the parties. But 

The Duke of Orfurd\ case, 

Maul- where the Earl was tenant for 
aoaouGH. ],'fe without impeachment of 
waste, the reversion in fee 
to the co-heirs of the Lady 
Banning, and the Earl was 
about to pull down a house 
iiear Colchester, no inyanciion 
could be obtained, but the 
co-heirs and Sergeant Peck, 
who was a purchaser from 
one of tlieni, were fain to 
compound w ith the Earl. So 
it seems there is some dis¬ 
cretionary latitude in these 
cases ; but that which is more 
remarkable is, that he who 
hath a power to commit waste 
may sometimes be restrained 
from the exercise of that 
power, when it tends only to 
a private damage ; as for ex¬ 
ample, the Lady JSvel^n was 
tenant for life in jointure, re¬ 
mainder to Sir John Evelyn, 
her eldest son, for life, with¬ 
out impeachment of waste, 
with several remainders over; 
the jointress let the land to a 
tenant at will; Sir John Eve¬ 
lyn enters by consent of the 


undertenant, and cuts down 
trees; resolved, though no in¬ 
junction had lain against Sir 
John Evelyn if his remainder 
had fallen into possession, yet 
now it docs; for although the 
licence of tenant at will to 
enter excuse the entry from 
being a trespass, yet no pos¬ 
session by such entry can 
enable him to cut down the 
trees presently, for the joint¬ 
ress hath right during her 
life to the shade and the mast; 
and to reasonable bootes; 
ideoqne Lord Bridgman, Cus-‘ 
tos, awarded an injunction 
during the life of the joint¬ 
ress. 1 Dec-1670. 22C«r. 2. 
Lord Nottingham'^ MSS. 
“ This court sees no colour 
of cause to give the said 
plaintilf any relief in this 
court,' and doth therefore 
think fit and order that the 
matter of the said plaintiff’s 
bill be from henceforth clear¬ 
ly and absolutely dismissed 
out of this court; and it is 
hereby referred to Sir J. F. 
&c. to tax the said defend¬ 
ants their moderate costs of 
this suit.” Reg. Lib. li. 1677* 
fol. 33. 


1 .7m/v, 

31 Car . 2. 
*679. 


ABRAHALL n. BUBB. 

The bill supposed the de- ting waste; the defendant 
fendant’s wife to be tenant in demurred; yet I ordered him 
tail after possibility, by the presently to answer j'woac? the 
provision of a former hus- house and trees about it, 
band, and prayed she might bono publico i but the next 
fee restrained from commit- morning I ordered him to 

answer 
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answer the whole bill, upon 
the reason of the case, Skelton 
V. Skelton^ because tenant 
after possibility has only im- 

The importunity of the 
parties being great, I re¬ 
strained only mischievous 
waste, which might deface 
the seat, but gave way that 
trees marked out by the an¬ 
cestor for payment of his 
debts might be felled; yet 
I continued iu the same 
opinion, that where he in 
the reversion might have a 
trover for the trees when 
felled, there the court ought 
to grant an injunction to stay 
the felling, and that I took to 
be this case; and 1 observed 
that the opinion that tenant 
after possibility is dispunish¬ 
able of waste, was an addition 
to Mr. Littleton, and no part 
of the original text; but, how¬ 
ever, it is one thing to have 
impunity, and another to 
claim right in the trees ; the 
very act of the party who 
grants an estate without im¬ 
peachment of waste, has not 
always been understood to 
transfer a property in the 
trees, as may appear by Iler- 
lakenden’s case; and so at 
this day, the usual form of 


punitatem, not jus in arhori- 
bus, for he in reversion may 
have a trover when they are 
felled. 

conveyances is, after the 
words without impeachment 
of waste, to add a clause, and 
with full power and authority 
to do and to commit waste, 
which shows that this is taken 
to be somewhat more than 
the former words do neces¬ 
sarily imply ; and the case is 
put in my Lord Dyer, w'here 
an estate without impeach¬ 
ment of waste was granted 
upon condition not to commit 
voluntary w aste, and held to 
be a good condition, and con¬ 
sistent with the grant. If the 
act of the party be so tender¬ 
ly construed to prevent waste, 
the act of the law ought to be 
bounded with more circum¬ 
spection. But hereafter, when 
any such case shall happen 
again, it may be fit to direct 
that a trover and conversion 
be brought for felling some 
oaks, which shall be admitted 
to be cut; and as the law shall 
be judged in a trover, accord¬ 
ingly to grant or deny a per¬ 
petual injunction, and in the 
mean time to stay waste. 
Lord Nottingham*a MSS. 


1819. 

Davis 


V. 


The Duke of 
Mabi- 

BO ROUGH. 


27 May, 
.12 Car . a. 
1680. 
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Rolls. 
July 4. 


A sequestra¬ 
tor being in 
possession of a 
rectory, under 
a sequestration 
issued by a 
creditor of 
the rector, a 
second credi¬ 
tor having ob¬ 
tained a subse¬ 
quent seques¬ 
tration, is 
entitled to an 
account in 
equity against 
the first se¬ 
questrator, 
and payment 
of the surplus 
after satis¬ 
faction of the 
first creditor; 
nor are prior 
incumbrancers 
who have not 
obtained se¬ 
questration 
necessary 
parties to the 
suit. 


RICHARD CUDDINGTON, Plaintiff. 

ROBERT WITHY, JOHN DYMOKE, Clerk, ANN 
OSBORN, RICHARD OSBORN, GEORGE 
Lord Bishop of LINCOLN, and THOMAS 
HENRY EWBANK, - ~ Defendants. 

^I'^HE bill stated, that Dymoke being indebted to the 
Plaintiff in the sum of 181/. 125. for goods spld, 
gave a bill of exchange, accepted by Thomas BanJes^ for 
that sum, which not being paid, the PJaintifl* brought 
an action against Dyniokc and Banks, which was com¬ 
promised on their executing a warrant of an attorney, 
dated the 23d of November 1811, authorising judgment 
to be entered against them, or either of them, for 600/., 
with a defeasance indorsed, declaring that the warrant 
of attorney was given for securing payment to the 
Plaintiff of 297/. (being the amount of the principal of 
the debt and interest, and the costs of the action,) witli 
interest and costs, ^c.; that payment not being made 
on the 30th of Ap'il 1812, the Plaintiff caused judg¬ 
ment to be entered up against Dymoke and Banks, and 
a writ o^Jiei'i facias to be issued against Dymoke, in¬ 
dorsed to levy 307/. 45. 2d.; that the slieriff made a 
return that Dymoke was a beneficed clerk, having no 
lay fee, nor any goods nor chattels in his bailiwick, 
whereof he could cause the debt or damages to be 
levied, but was the rector of certain rectories in the 
county of Lincoln, having glebe and glebe lands and 
tithes belonging thereto of great value; that upon the 
return made by the sherifl^ the Plaintiff obtained from 
the Defendant, the Bishop of Lincoln, a writ of seques¬ 
tration, dated the 10th of July 1812, authorising and 
requiring certain persons named by the Plaintiff, to 
sequester the fruits, tithes, ^c. of the rectories, and to 

16 render 
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render a true account, ^c. when required, but subject 
and without prejudice to two former sequestrations, 
granted on the 26th of November 1811, the Plaintiff^ 
together with a surety, entering into a bond in the 
penalty of 1200/. to the Bishop, for faithfully collect¬ 
ing and accounting, ^c. and causing the cures of the 
churches to be duly supplied in diviiie offices and other 
requisites; that the two former sequestrations were 
issued, one at the suit t)f the Defendant Ann Osborn to 
levy 126/., and the other at the suit of the Defendant 
Richard Osborn to levy 89/., and were respectively 
directed to the Defendant Robert Withy, as the seques¬ 
trator; that Withy entered on the rectories, and into 
the receipt of the tithes and emoluments, and had ever 
since continued in possession ; and that the whole debt 
remained due to the Plaintiff. 


1818. 


CuDDINGTOK 


V. 

Withy 
and Others, 


The bill prayed, an account of what was due to 
the Defendants Ann Osborn and Richard Osborn for 
principal, interest, and expenses of the writs of seques¬ 
tration, and of the tithes and profits of the rectories 
received by the Defendant Withy as such sequestrator, 
or by his order, <§r., and of the application thereof; and 
that the surplus of the money so received, after satisfy¬ 
ing the prior sequestrations, or a competent part of such 
money, might be paid to the Plaintiff^ in satisfaction of 
his debt, or that the writs of sequestration of Novembet' 
1811, might be discharged, and that the Plaintiff or 
his sequestrator might be let into the possession or re¬ 
ceipt of the tithes or profits of the rectories. 

Ann Osborn and Richard Osborn, by their answer, 
stated, that the sequestrations of the 26lh of November 
1811, were issued not for the purpose of levying the 
sums mentioned in the bill, but to levy the whole of the 
fruits, tithes, ^c, of the rectories, and, after supplying 

the 
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1816 , 

Cdodington 

V. 

Withy 
and Others. 


ftie cures with divine offices, to account for the 
surplus to the Bisliop of Lmcolti; that by two in¬ 
dentures of the 7th of December 1808, Dymolce granted 
to Ann Osbcnii^ in consideration of 700/., an annuity of 
126/.J, and to Richard Osiww, in consideration of 494/., 
an annuity of 89/., botli annuities being charged upon 
the rectories, ^r., and payable during the joint lives of 
Dijmoke and 2\ C. B., and Dijnwke executed two war¬ 
rants of attorney to confess judgment for 1400/. and 
988/. respectively; that the annuities being in arrear, the 
Defendants caused the two sequestrations to be issued, 
and Withy^ as their agent, was appointed sequestrator; 
and Withy and the Defendants executed bonds to the 
Bishop of Lincoln^ conditioned for Withy duly collecting 
and accounting; admitted that Withy collected consider¬ 
able sums, but not more than sufficient, as the Defend¬ 
ants believed, to pay the sums for which the writs of 
sequestration issued, or, at least, other incumbrances 
prior to the date of the Plaintiff’s; and submitted that 
if there were any surplus, after payipent of the annuities 
to the Defendants, and tlie prior incumbrances, the De¬ 
fendants and Withy were required by their bonds to 
account for the same to the Bishop of Lincohi^ or his 
Vicar-General on his behalf. Their answer also stated 
proceedings in two suits instituted by Dymokc against 
them respectively, to impeach their security. 


Withes answer was to the same effect; and, stating 
that he was merely a trustee, submitted that the prior 
incumbrancers, the annual demands of whom exceeded 
the annual value of the livings, were necessary parties. 

The Bishop of Lincolny admitting the sequestrations, 
professed to be a stranger to the other matters in ques¬ 
tion, and hoped that the Court would give proper order 
fer the supply of the churches in divine offices, 4*^'. 


Sir 



CASES IN CHANCERY. 


177 


Sir Samuel Romilly and Mr. Boupel for the Plalntid*. - 1818 . 

The PlaintifF, a judgment creditor who has obtained Cuddincton 
sequestratbn, is entitled to an account of the surplus Withy 
in the hands of the prior sequestrator, after satisfaction Others, 
of the arrears and growing payments due to the 
creditors who obtained the first sequestration. The 
prior incumbrancers (supposing their incumbrances 
proved in the cause) who have not made their claim 
effectual against the estate, are not entitled to a prefer¬ 
ence over subsequent incumbrancers issuing seques¬ 
tration. Some of the alleged incumbrancers are anterior 
to those of the Osborns and if the objection is valid, 
the sequestrator has not been justified in applying his 
receipts to the discharge of their annuities. 

Mr. Hart and Mr. Seton for the Defendants. 

After the purpose of the first sequestration is satisfied, 
the subsequent creditor must apply in the bisliop's 
court for an account against the sequestrator. In its 
legal sense, the first sequestration, authorising a levy 
to the amount for which judgment has been confessed, 
is not satisfied. A creditor seeking equitable relief 
against property subject to specific incumbrances, can 
obtain it only on the principle of redemption. The 
sequestrator submits whether the Court can authorise 
payment to the Plaintill' in the absence of prior incum¬ 
brancers, and without affording to them an opportunity 
to assert their rights. 

f 

The Master of the Rolls. 

I apprehend that this fund must be paid among the 
persons who have taken out sequestration; the Court 
knows not the existence of incumbrances which the 
parties have not followed with execution, and made 

VoL. ir. N <ivail- 4 fc 
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1818 . available. The surplus in the hands of the sequestrator 
CoMnJMOK before the second sequestration, have been 

V. payable to Dijmoke. The incumbrances are not proved 
aadOthers. cause; supposing their existence, the creditors 

have not rendered their securities effectual. Are tliey 
to stand by and protect the surplus for ever, not taking 
it themselves, but preventing its being paid to all tliose 
who have used due diligence? I presume that the 
churches are provided for under the original seques¬ 
tration ; that is always a primary object. The Plaintiff 
is entitled to an account against the sequestrator. 

His Honor doth order and decree, that it be referred 
to Sir John Simeon^ Baronet, one, &c. to take an account 
of what is due to the Defendants, Ann Oshom and 
Richard Os&orw, for the arrears of the annuity payable 
to them in the pleadings mentioned, and the costs and 
expenses of the two writs of sequestration issued by them» 
as in the bill stated; and it is ordered, that tlie said 
Master do also take an account of the tithes, rents, and 
profits of the rectories in the pleadings mentioned, come 
to the hands of the Defendant Robert Withy^ as such 
sequestrator as aforesaid, or to the hands of any other 
person or persons by his order, or for his use, and of 
the application thereof; and it is ordered, that the said 
Master do also lake an account of the principal and 
interest due to the Plaintiff, upon the judgment ob¬ 
tained by him against the Defendant John DymoJcCf in 
the bill mentioned, and the costs due to the Plaintiff’ 
upon the writ of sequestration issued by him, as in the 
bill mentioned; and it is ordered, that the said Master 
do tax the Defendant, Robert Withyt his reasonable 
costs, charges, and expences, necessarily and properly 
incurred as sequestrator, and all parties their costs of 
this suit; and it is ordered, that out of tlie money in 

2 the 
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the hands of the said Defendant, Bohert Withy, in 
respect of such tithes, rents, and profits as aforesaid, 

' the smd Bobert Withy be at liberty to retain what shall 
be so taxed for .his costs, and also for the costs of the 
Defendants, Ann Osborn and Richard Osborn as afore¬ 
said ; and it is ordered, tliat he do thereout also pay unto 
the Plaintiff, and the several other Defendants, their 
costs of this suit; and it is ordered, that the said Robert 
Withy do pay the surplus money which shall remain in 
his liands, on account of such tithes, rents, and profits 
as aforesaid (if any) after such several payments as afore¬ 
said, in satisfaction of what shall be reported due to the 
Plaintiff, under the direction hereinbefore given, in 
case the same shall be sufficient for that purpose; but 
in case the same shall not be sufficient for that purpose, 
then it is ordered that the same be*paid in part satis- 
fiiction thereof^ so far as tlie same will extend; and in 
that case, it is ordered that the said Defendant, Robert 
Withy, do out of all and every the quarterly payments 
of the tithes, rents, and profits of the said rectories, 
which shall from tiifie to time come to his hands, after 
keeping down the two annuities or yearly sums of 126/. 
and 89/., in the pleadings mentioned, pay the balance of 
such tithes, rents, and profits as aforesaid unto the 
Plaintiff, until the whole of the principal, interest, and 
costs which shall be so reported due to him under the 
directions hereinbefore given, shall be fully paid and 
satisfied; and it is ordered, that the said Defendant 
Robei't Withy, do pass his accounts annually before the 
said Master, until the debt due to the Plaintiffs shall be 
reported to be fully paid and satisfied; with the usual 
directions for taking the accounts, and liberty to apply. 

(Reg. Lib. A. 1817. fol. 1769.) {a) 


m 

1818. 

CcJJDINGToa 

V. 

WiTMy 
and Others. 


(fl) See Jones v. Barrett, Howard, Amb. 485. “ If 

Bmb. 192. Erringtoii v. tlic sequestrators being called 

N 2 there-* 
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1818. thereunto by the ecclesiasti- rant of attorney to sue for 
V im y ■ ■ / cal court, delay to give an the penalty thereof to his 
CiTDDiNGTON accouut, the judge useth to own use at the common lawj* 
WiTHT deliver to the party grieved Watsoriy Clergyman’s Law, 
and Others, the bond given, with a war- c. 30. p. 308. 


April n. LLOYD (iURDON and CHARRITEE. 


Injunction to 
restrain the 
negotiation of 
bills of ex¬ 
change void 
in their cre¬ 
ation. 


ITHHE bill prayed that three bills of exchange accepted 
by the Plaintiff, payable to the Defendants, for a 
sum of 8000/. won at play, might be delivered up to 
be cancelled. 


Sir Samuel Romillij and Mr. Collinson now moved, on 
certificate of bill filed and affidavit, for an injunction to 
restrain the Defendants from parting with the bills; 
suggesting that though the bills were void in their cre¬ 
ation {a), yet tlieir negotiation would induce a necessity 
of making other persons parties to the suit, {b) 


The Lord Chaficellor granted the injunction. 


(a) The statute 9 Ann, 
c. 14. s. 1. enacts, “ That 
all notes, bills, S^c., where 
the whole or any part of the 
consideration shall be money 
or other valuable thing won 
by gaming or playing at 
cards, Sfc. shall be void to 
all intents and purposes,” 
See Robinson \. Bland, 


2 Burr. 1077. 3 BL 234. 

256. Boxvyer v. Bampton, 
2 Sir. 1155. 

(5) On this principle a 
vendor, defendant to a bill 
for a specific performance, 
has been restrained from 
conveying the legal estate. 
EchliJJ' v. Baldmn, 16 Ves. 
2{)7. 

(( 


His 
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« His Lordship doth order that an injunttion be 1818. 
awarded to restrain die said Defendants from indorsing, 
negotiating, or parting with the said three bills of ex- v. 
change or promissory notes, or either of them, in the 
said bill mentioned, until the Defendants shall fully 
answer the Plaintiff’s bill, or this court make other 
order to the contrary.” 

(Reg. Lib. B. 1817. fol.663.)(«) 


(«) > V. Blackwood^ 5 Anstr. 851. 


The ATTORNEY-GENERAL i;. LEPINE. Junetsi, 


JOHN M^JSfABB, late of Mile End, in the county of Rcsiduaiy 

Middlesex, by his wiU, dated the 8th of May 1800, queathed to 

bequeatlied a moiety of the residuary estate in these the minister 

^ . / and ennreh- 

words: “ to be laid out in die public funds, or some officers of a 

such security, on purpose to bring one annuity, income, 

or interest, for the benefit of a charity or school, for the charitable 

poor of the parish of Dollar, and shire of Clojckmannan, Sh-^teTto^e 


where I was bom, in Britain, or in Scotland; invested in 

that I give and bequeath to the minister and church of n^e*of the 

the said parish for ever, say to the minister and church- Accountant- 
* . General, and 

omcers ior the time being, and no other person shall the dividends 

have power to receive the annuity but the aforesaid j,, 

officers for the time being, or their agent appointed for time to the 

tlic time by them.” SlSoffiSrs 

of the parish; 

An information and bill having been filed in 1803, of 

by the minister and elders of the parish of Dollar, having juris- 

* diction to ad¬ 

minister the 

charity, an order coniirmlng the master’s report, in approbation of a scheme, W8i> 
reversed. 


against 
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1818. 

ArrOBN£¥ 

Genebai. 

V. 

Lspiue. 


against M^NaWs executorS) by the decree made at the 
healing for &rther directions, on the 8th of August 
1805, it was ordered that the Master should approve a 
scheme for carrying the charity into execution, and 
that the relators and plaintiffs should be at liberty to 
lay proposals before the Master for tliat purpose^ 

On the 22d of Febrmty 1815, tlie Master’s re¬ 
port, approving a proposal, was confirmed, and it was 
ordered that the scheme tlierein stated should be carried 
into execution, {a) 

From these decretal orders, die Attorney-General and 
the relators appealed, insisting tliat the information and 
bill prayed no directions for carrying the charity into 
execution, and that the Court never gives directions for 
establishing a charity in Scotlafid, but directs the money 
to be paid to the trustees, who nnist administer it ac¬ 
cording to die law of Scotland, and under the direction 
of the Court of Session, in case it becomes necessary to 
resort to any court for direction. 

The Solicitor General, JSir Samuel Momilly, and Mr. 
Bell, in support of the appeal. 

The Lord Chancellor. 

I have always understood that where a charity is to 
be administered in Scotland, diis Court does not take 
into its own hands the administration. The gift being 
for the foundation of a Scottish charity, is certainly 
good (5); but the courts in Scotland would have to de- 

(a) 19 Ves. 509. 571. Curtis v. Hutton^ 14 Ves. 

(b) See Campbell v. The Earl 537. Mackintosh v. Townsend, 

of Radnor, I JBro. C. C. 271. 16 Ves. 330. 

Oliphant V. Ucndric, 1 Bro. C. C. 


termiue 
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lermine what kind of school or charity should be esta* 
Idished. (a) 

The decree (reversing the former orders, so far as 
they confirmed die Master's report, and directed an 
execution of the scheme approved by him,) ordered 
various sums of stock, constituting a moiety of the 
testator’s estate, to be sold, and the money arising from 
the sale to be laid out in the purchase of 3 per cent. 
consols, in the name of the Accountant-General, in 
trust in the cause; the dividends “ to be paid from 
time to time to the defendant, the Rev. A. MvlnCi and 
to the relators, and the plaintiffs, J. Gibson, J. Christie, 
and E. Smith, of such other person of persons who, for 
the time being, shall be the minister and church-officers 
of the said parish of Dollar, to be by them applied for 
tlie benefit of a charity or school for the poor of the 
said parish of Dollar, pursuant to the will of the said 
testator,” %c. 

(Reg. Lib. A. 1817. fol. 1601.) 


18S 

1818. 

Attokhey 

Oekeral 

V. 

Lt!hNE. 


la) Proswf, Bailiffs, 4 c. of Edinburgh v. Aubery, A mb. 230. 
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WILLIAM MAYHEW and ANN GENT, 

• Plaintiffs. 


SARAH CRICKETT, ROBERT ALEXANDER 
CRICKETT, and EDWARD BACON, 

Defendants. 


1818. 

April 8. 
9. 11. 14. 


rilHE bill stated, that in Atigust, 1814, Charles Batte- ^ creditor 
ley, being indebted to the Defendants, his bankers, in whose debt is 
the amount of 1000/. or thereabout, secured by a war- ^wrantof at- 
rant of attorney to confess judgment, the Defendants torney.Jiaving 
agreed to advance to him the farther sum of 300/. on mhsory 
condition of his procuring two persons as sureties for , 

the repayment thereof, and also of the former balance; two sureties, 

and afterwards 
entered up 
judgment and 

taken the goods of the debtor, and without the knowledge of the sureties, withdrawn 
the execution, has discharged the sureties; but a subsequent promise to pay the debt 
by one surety, knowing that the execution has been withdrawn, renews his liability. 

Right of contribution between co-sureties, whether by separate instruments, or by 
the same instrument. 


VoL. II. 


o 


and 
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V. 

Crickett 
and Others. 
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and the Plaintiffs having agreed to become sureties, two 
promissory notes, for 6*50/, each, p^^'ablc to the Defend¬ 
ants on demand, dated the iiOth of August, 1814, were 
signed, one by Baiteley and Mayhem, the other by 
Batteley and Gent; that the Plaintiffs had lately disco¬ 
vered that the Defendants did not atlvance the farther 
sum of 300/. nor any part of it; that iri November, 
1814, the Defendants entered up judgment on the war¬ 
rant of attorney against Batteley, and issued execution 
thereon, and entered into possession of his dwelling 
house, and the stock in trade and other effects therein, 
and after continuing several days in possession, without 
consulting or apprizing the Plaintiffs, w ithdrew the ex¬ 
ecution, Batteley paying the expenses; and that in Au¬ 
gust, 1815, Batteley again becoming embarrassed, the 
Defendants for the first time applied to the Plaintiffs 
for payment of the promissory notes, which the Plain¬ 
tiffs refused; and in Michaelmas term, 1816, the De¬ 
fendants commenced actions against them. 

Tlie bill, charging, that the notes ought in equity to 
be considered as void and given without consideration ; 
that by withdrawing the execution against Batteley, 
the Defendants had released the Plaintiffs; that Geut 
never requested the Defendants not to press for pay¬ 
ment of Batteley''^ debt; and that if Mayhem made 
such request, it was in ignorance that the exccutien had 
been withdrawn, prayed that the Defendants might be 
decreed to deliver the promissory notes to the I’laintifls 
and indemnify the Plaintiffs against them, and be enjoin¬ 
ed from proceeding in the actions at law. 

The Defendants, by their answer, slated, that being 
dissatisfied with the luige balance due from Bullcley, 
they informed him that unless he procured a joint noXe 
from persons of responsibility they would take possession 

of 
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of his effects; And BaUdpy promising to give unexcep¬ 
tionable security, the DefondAUts added dint if they were 
satisfied with the security, they might advance 
more ; that when Battehy brought tine two piomissory 
notes, the Defendants said that they shoold tnake bo 
faithcr advance till they had satisfied diemselves of the 
security, and after inquiry, refused an advance; andad*> 
mitting that the execution was withdrawn at the reqoest 
of Baticley on the 6th of November, 18H, the Defend¬ 
ants not thinking it necessary to consult or apprize the 
Plaintiffs, who were not informed of the existence of the 
warrant of attorney, further stated, that on the applica¬ 
tion of die Plaintiffs in August, IHlii, promised 

to pay his note in Septemher Ibllowing, and at that time 
came to the Defendants, representing that it was not con¬ 
venient then to take up his note, but promised to pay it 
qX. Christmas, if they would wait till then: denied that 
they gave time and indulgence to Bnlteky to pay the 
debt secured by the promissory notes, except by with¬ 
drawing the execution; and stated that on the 14th of 
Februaiy, 1816, iyr<73^A<?te promised, in the presence of 
two persons named, to take up the note for which he 
became answerable, on or before Lady-day following, 
and before that promise, Mayhexo knew that the Defend¬ 
ants had taken possession of Bat/eln/a effects under the 
execution, and had, at the request of Battclcy and his 
friends, abandoned the same, and relied ui)oii Uie notes 
as a security for the balance then due to them; and the 
Defendants stated that they had heard and believed that 
at the time of such promise, Mayhevo was in possession 
of a warrant of attorney given to him by Butteley to se¬ 
cure the payment of the 650/. and interest, and that 
Balteky soon afterwards committed an act of bankruptcy, 
winch })roventcd Mayhew from taking execution agtinst 
his elFects. 

O The 


1818. 

MATBew 

V. 

•itdtMwn. 
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1818. 

Mathew 

V. 

Crickett 
and Others. 


The Defendants had recovered a verdict against the 
Plaintiff Mayhem^ before the common injunction was ob¬ 
tained for want of answer. On a motion, after filing the 
answer, to dissolve the injunction, the Lord Chancellor, 
by order of the 13th oiDecember^ 1817, continued it, with 
liberty to the Defendants to proceed to trial against Mrs. 
Gent. The Defendants, having declined to proceed to 
trial, not intending to prosecute their claim against Mrs. 
Gent, now moved to dissolve the injunction. 

Sir Arthur Piggotl and Mr. Treslove, in support of 
the motion, insisted that the grounds on which the Plain¬ 
tiffs rested their equity, the want of consideration for the 
notes, and the abandonment of execution by the princi¬ 
pal creditor, formed a legal defence, and cited Hoare v. 
Contencin. (a) 

Mr. Hart and Mr. , against the motion, ar¬ 

gued that the concurrent jurisdiction of courts of equity 
was not excluded by the novel etjuitable doctrines of courts 
of law; and that the question of fraud in obtaining the 
notes was peculiarly proper for a court of equity. 

The Lord Chancellor. 

On the motion for an injunction, two grounds were 
taken; first, that the principal debtor being indebted to 
the Defendants in 1000/., the contract on which these 
notes were given was, that if he should produce securi¬ 
ties for 1300/., the Defendants would advance 300/. in 
addition to the existing debt. In considering the ques¬ 
tion whether there was that agreement, we must not 
lose sight of the fact, that security was given for the ex¬ 
act sum of 1 300/.; and if such was the transaction, I am 
not quite prepared to say that the sureties could not 

(«) 1 £ro. C. C. 27. 


avail 
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avail themselves of their non-liability at law as well as in 
equity, speaking of law at this day; for many questions, 
(questions, for example, on marriage brokage bonds, and 
on lost deeds,) formerly exclusive subjects of equitable ju¬ 
risdiction, have, since Lord Mansjid,d\ time, become sub¬ 
jects of the jurisdiction of courts of law. 

The second ground was, that the Defendants, by releas¬ 
ing the execution, had relinquished their remedy, at least, 
'p> o tanto. I always understood, that if a creditor takes out 
execution against the principal debtor, and waives it, he 
discharges the surety, on an obvious principle which pre¬ 
vails both in courts of law and in courts of equity. On 
the other hand, if the surety afterwards makes a pro¬ 
mise to pay, he cannot object to that as a promise with¬ 
out consideration : the promise is valid, not as the con¬ 
stitution of a new, but the revival of an old, debt. So, 
when a bankrupt is discharged by his certificate, he can¬ 
not, for that reason, impeach a subsequent promise to 
pay a former debt, as a promise without consideration. 

• 

Although the amount of 1300/. is constituted liere by 
separate promissory notes, and, although at one time the 
doctrine prevailed, that where there were separate secu¬ 
rities there should be no contribution, that has been ex¬ 
ploded ever since thecaseof Dcermgv. Lord JVinchelsea.{a) 
The liability of the plaintiffs must be considered, with 
reference, not only to general principles, but to the fact 
that one surety promised to pay, after he knew tnat the 
execution had been waived ; the effect of that may be va¬ 
ried by the circumstance, whether he then knew what 
was known to the co-surety. 

There can be no doubt that it is a question fit to be 

{a) 2 Bot. & Pul. 270. J Cox. 318, 

D 3 tried 


IQ9 

1818. 

Mavhew 

V. 

CaiCKETI 
and Others. 



CASES IN CHANCERY. 




ms, 

#. 

CitfiJmif 

Chhei-a 

Principle on 
which the 
abandonment 
of execution 
against the 
principal re¬ 
leases the 
surety. 

April 9. 


fried at Ihw, whether, if a party takes out exectition cm a 
bill of exchange, and afterwards waives that execution, 
fre has not discharged those who were sureties for the 
doe paymertt of the bill ? (a) The principle is, that he 
h a trustee of bis execittion for all parties interested in 
the bill. 


The haitrr Chanckllor. 

I must be informed whether the Defendants abandon 
all claim against the Plaintiff^ Ge7il ? Tiiat is impor¬ 
tant feature of the case. 


April 11. 
April 14. 


The counsel for tlie Defendants having undertaken to 
release the Plaintiff^ Gent, the Lord Chancellor proceed¬ 
ed to give judgment. 


The Loro Chancellor. 

The bill is filed by and 6?against the lat¬ 

ter of whomt I fntfst consider the Defendants as having no 


(a I On the qiiesticni what tran¬ 
sactions, with the principal, or 
person primarily liable, discharge 
the surety, or person secondarily 
liable, see, Skip v. Uue^. 3 Atk. 
91. Misbet V. Smitb, 2 Bro. C. C. 

Rees V. Serfirtgion, 2 Ves. 
Jun. 510. haw v. The East In¬ 
dia Company, 4 Ves. 824. Em 
parte Giff'urd, fi Ves. 805. Bouft- 
ee V. Sttibhs, 18 Ves. 20. Batik 
of Irclatul V. Beresford, 6 Dow. 
233. Samuel v. Jlowarth, 3 Mer. 
272. Eyre V. Bartrop, 5 Madd. 
221. Hodgson v. yNugent, 5 T. 
B. 277. T/ie King v. The Sheriff 
of Surrey, 1 Taunt. \ 59.^Thomas 


V. Young, 15 East, 617. Botvs- 
field V. Tower, 4 Taunt. 456. 
Croft V. Johnson, 5 Taunt. 3 \ 9. 
Moore v. Bowmaker, 6 Taunt. 
57 9. Bowmaker v. Moore, 3 Price 
214. Brick wood v. Atiniss, .5 
Taunt\ 614. Tindal v. Brown, 
1 T. R. 167. 2 T. B. 186. Ex 
parte Smith, 3 Bro. C. C. 1. Wal- 
wyn V. St. Quinfin, 1 Bos. ^5- Pull. 
652. English v. Darley, 3 Esp. 
49. 2 Bos. dfPull. 61. Gould V. 
Hobson, 8 East, 576. Clark v. 
Devlin, 3 Bos. <$- Pull. 365. 
Withal V. Alastennan, 2 Campb. 
179. 

demand. 
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demand, since they prosecute none. It appears from the 1818. 
answer that there had been a proposition for an advance 
of a sfim of 300/. in addition to the original debt; it is now ». 
adnutted that the two notes of 1300/. can be considered 
as a security for 1000/. only, and, therefore, each note, 
in a court of equity, at least, is a security for only 500/., 
the Defendants never having advanced the 300/. or any 
other sum. The bill charges, as a particular ground of 
the equity on which the Plaintiffs insist, tliat two promis¬ 
sory notes were given, to enable the debtor to obtain 
time for 1000/., and a further advanccof300/.; and that 
the advance not having been made, the notes ought not 
to be considered as a security for the existing debt. The 
mere circumstance that the Plaintiffs did not know that 


the Defendants held a warrant of attorney, would be ofno 
consequence, because sureties are entitled to the benefft 
of every security which the creditors had against the prin¬ 
cipal debtor (a), and whetlier the surety knows the exis¬ 
tence of those securities is immaterial; and I think it 
clear, that, though the creditor might have remained 
passive if he chose (^), yet, if he takes the goods of the 
debtor in execution, and afterwards withdraws the exe¬ 
cution, he discharges the surety, both at law and in 
equity; and I cannot but believe that there must have been 
some mistake on the part of the learned judge, at nisi 
prins : that, however, should have been made the subject 
of a motion for a new trial. 


Sureties are 
entitled to the 
benefit of 
every security 
which the cre¬ 
ditor has 
against the 
principal. 

Distinction 
between a cre¬ 
ditor remain¬ 
ing passive, 
and taking out 
and withdraw¬ 
ing execution. 


(a) Parsonsv. Jinddock-,2 Vern. vidson, o Mer. £69. Robinson 
(JOS. Ex parte Crisp, 1 Ath. v. Wilson, 2 Madd. 454. Hoa- 
135. Gammon v. Slone, 1 Pes. tham v. Stone, cit. 2 Madd. 457. 
539. Lee v. Roo/c, Mos, .31S. 1 Madd. Princ. and Prac. 256J 
Sir Daniel O'CarroCs Case, Amb. ii. g. Plumbe v. Sandap, Id. n. h, 
61 . Wriplit V. Simpson, 0 Pes. (b) 6 Fes. 734. The Trent Na~ 
714. 754. Ex jmrtc Rnshioorlh, vigation Company v. Harley, 10 
10 Ves. 409. iVrig/it V. Mur- East 34. Ex parte Mure, 2 Cox, 
ley, 11 Fes. 12. Glossop v. Hnr- 6). 74. 
rison, Coop. 61. Anlrobns v. Da- 

04 


The 
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1818. 

Mathzw 


V. 

CaiCCETT. 
and Others. 
Effect of a 
promise to pay 
a debt bv a 
surety who hat 
lieen dis> 
charged by 
indulgence to 
principal. 


The application of the Defendants, in equity, proceeds 
on quite a different principle. They swear, that in the 
presence of two witnesses, Mayhew, knowing that the 
execution had been withdrawn, promised to pay the 
debt; and it cannot be objected that there is a want of 
consideration for such a promise. If a creditor, hav¬ 
ing given time to the debtor primarily liable, makes a 
demand on one who is secondarily liable, and receives a 
promise from him, that is sufficient to sustain the de¬ 
mand, not as the creation of a new, but as the revival of 
an old, debt, {a) With respect to the other Plaintiff, 
Mrs. Gentf it must be assumed, that the Defendants have 
no demand against her. That reduces the case to this 
singular condition, that one surety is discharged while 
there is a verdict against the other; and the Court must 
consider the effect of the discharge of one of two co-sure¬ 
ties. The fact, that the liability arises on separate in¬ 
struments, affords no distinction as to the right of con¬ 
tribution between the sureties. The law is so settled by 
Decring v. Lord Winchelsea. I recollect that the deci¬ 
sion in that case disturbed the then* existing notions in 
Westminster Hall; having myself been counsel against 
that doctrine, I was much dissatisfied with it; but on 
farther and maturer consideration I ought to make so 
much amends as to say, that I am convinced it was right. 
When one surety has been discharged the co-surety is 
entitled to say to the creditor asserting a claim against 
him, you have discharged a surety from whom I might 


^fl) On the revival of debts by a 
■ubsequent promise, see, Hylexng 
V. Hastings, Lord Raym. 389. 
421. Com. 54. Carth.AlO. 1 Saik. 
29. 12 Mod. 225. 5 Mod. 425. 

Rep. Temp, Holt, 427. Southev~ 
ton V. Whitlock, 2 Sir. 690. True¬ 
man V. Fenton, Cotvp. 544. Ex 
parte Burton, 1 Atk. 255. Birch 
y. $harland, 1 T.R. 715. Rogers 


V. Stevens, 2 T. R.l\5. Cock-, 
shott V. Bennett, 2 T. R. 765. 
Hopes V. Alder, 6 East 16. n. 
Lundie v. Robertson, 7 East 251. 
Besford v. Saunders, 2 H. Bl. 116. 
Lynbuy v. Weightman, 5 Esp. 
198. Mucklow V. Si. George, 4 
Taunt. 613. Fleming v. Hayne, 
1 Stark. .370. Whitehead y. How¬ 
ard, 2 Brod. 4- Bing. 572. 

have 



CASES IN CHANCERY. 


19S 


have compelled contribution, either in my own name in 
equity, or using your name at law. (a) 


1818. 

Mayhew 


Another view is, whether the circumstances of the case 
would not raise the question, — whether it is competent 
to the Defendants to make any use of the promissory- 
notes, if the fact is, as the bill alleges, that the princi¬ 
pal debtor had solicited a farther advance of 300/., and 
that, when the sureties lent their names on instruments 
which raised a demand for 1300/., the Defendants refused 
an advance, and now claim the notes as securities for the 
previous debt ? There is some ground to infer, that the 
real dealing was for an advance of 300/. ultra the 1000/.; 
and two points therefore require consideration; Is/, I am 
by no means clear, that if the sureties could establish that, 
it would not be a defence at law; though I am not dis¬ 
posed to say, that therefore a Court of equity would not 
relieve: but, 2d/?/, The surety must have known, that 
the execution had been withdrawn, and his promise to 
pay is to be considered as a promise made, in all proba¬ 
bility, with a knowled’ge of the circumstances of the case. 


V. 

Crickett. 
and Others. 


A creditor 
cannot avail 
himself of se¬ 
curity obtain¬ 
ed under an 
agreement, for 
a further ad¬ 
vance, which 
he afterwards 
refuses. 


On the whole, I am of opinion, that the Plaintiffj 
Mayhew^ must pay into Court so much, as with what the 
Defendants have received from the bankrupt’s estate (/>), 
will amount to 500/., without prejudice. On those terms 
the injunction must be continued. 


(a) Oil the right of contribu¬ 
tion between co-sureties, see, 

Coaie V. - 2 Frvan, 97. 

Toth. fo. 41. Hole V. Harmon, 
1 Ca. hi Cha. 246. Rep. Temp. 
Finch, 15. 205. Peter v. Rk'h, 
1 Rep, in Cha. 19. Swain v. 
Wall, I Rep. in Cha. SO. i^Yce/- 
wood V. Charnock, Neh. 10. 
Layer v. Nelson, 1 Vern. 456. 


Lawson v. Wright, 1 Cox. 275. 
JDcering v. The F.arl of Win- 
chelsea, 2 Bos. Pm//, 270. 1 Cox, 
318. CowellV. Edwai'ds, 2 Bos. 

Pull. 268. Ex parte Gifford, 
6 Ves. 805. Craythorne\, Livin- 
hurne, 14 Ves. 160. Dunn v. 
Slee, 8 Taunt. 

(i) A commission of bankrupt 
had been issued against Batteley. 
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AprVt 16 
M&yH. 

Nov. 11. 

1819. 
Jah. 28. 

April. 20. 

May 1. 

July 22. 

A witness ob- 
jectiii" to an¬ 
swer interro¬ 
gatories before 
the Examiner 
or Coiimils- 
sioners, <ie- 
niurs, by stat¬ 
ing liis objec¬ 
tion on oath; 
his demurrer 
may then 
be set down 


PARKHURST w. LOWTEN. 


substance of the pleadings in this cause is stat¬ 
ed, on the report of the tHotion for prodtictiori of 
papers referred to by the answer, I Mer. 81)1. 


E. S. Godfrey.^ liaving demurred to the interrogatories 
eJcliibited to him for his examination, on the ground 
that they referred to transactions in which he was em¬ 
ployed as attorney and solicitor, the Vice-Chancellor or¬ 
dered tlic demurrer, which had been set ilown to be ar¬ 
gued among de/nurrers to bills, to be struck out of the 
paper, atld afterwards refused a motion not supported 
by affidavits, that the demurrer might be overruled. («) 


fur argil inent; 

and if overruled, tbc witness pays the same costs as a defendant on demurrer. 

Demurrer to interrogatories by an attorney overruled, without prejudice to the wit¬ 
ness’s dcmuri'ingon his re-examination, stating his reasons. 


1818. A motion was now made by the Plaintifij that the 

\n'i ^2 demurrer of the witness might be set down for argument, 
next after the pleas and demurrers, already ajipointod. 


'i'iu' Solicitor General and Mr. Sidehollom in sujijiort 
ol’ tlie motion. 


A witness to wliom interrogatories are tendered which 
he is not hound to answer, can protect himself only by 
demurrer; if the ))arty exhibiting ttic interrogatories is 
dissitihfied, the opinion of the Court may he taken by 
setting down the demurrer for argument. The follow¬ 
ing precedenis establish the practice: '/%e South Sea 
V. Drillff'e [b) lliUlcrsley v. Dcvhhrr (e), Vail- 

lant 


{(i) rarkhursi T.oti'icn, 
.8 Madd. 121., where the de¬ 
murrer is stated. 


{b) Cit. 2 Aik. 


G W * I/O* 


377. and under the name of 
d'Oliphnnl V. South Sea Coin- 
pany, 1 Ves. .318. 
ic) Cit. 2 Ath. .593. under the 


name 
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lani V. Dodmead (a), Shepherd v, Dmning^ from the 
Registrar’s Book (5), Smithson v, Hardcastlc. (c) 


Sir 


1818* 

Parkhurst 

r. 

LoWThN. 


name of Kildersleyv. d'Fisher 
Mos, 195. (On the mention of 
this report the Lord Chancel¬ 
lor remarked, that although it 
had been said that Moseley 
should never be cited, his 
book contains many good 
cases.) Ilildersley v Devisher 
24th Aprils 1729, “ It is or¬ 
dered that the demurrer put 
in by the Defendant, &c. to 
the interrogatories exhibited 
by the Plaintift’s, be set down 
to be argued next after the 
pleas and demurrers already 
ordered; but the same is to 
be set down within four days 
or else this order is to be of 
no effect.’’ Reg. Lib. .'V1728. 
fol. 2:;2- 

(rt) 2 Aik. 524. 592. 

(Z>) “ Shepherd v Doivn- 
ingy fith Febrnnry, 1711. The 
matter of the demurrer put 
in by Williani Gravesy Esq. 
to the interrogatories exhibit¬ 
ed by the Plaintiff for the ex¬ 
amination of witnesses in this 


cause, coming this present 
day to be argued before the 
Right Honourable the Lord 
High Chancellory &c. his 
Lordship held the said de¬ 
murrer to be insufficientj and 
doth order that the same be 
overruled.” Reg, Lib. B 
1744. fol. 249. “ 19th Febru- 
arijy 171'4. Upon opening 
of the matter this present 
day unto this Court by Mr. 
BrotvnCy of counsel with the 
Plaintiff, it was alleged that 
this cause being at issue, the 
Plaintiff sued out a commis¬ 
sion for examination of wit¬ 
nesses, and the same being 
returned, and publication 
passed, and the comfnission 
being opened, the Plaintiff 
found that William GrdveSy 
Esq. a material witness for 
him had demurred to the in¬ 
terrogatories exhibited to 
him, and refused to answer : 
that the said demurrer was set 
down, and upon arguing has 


{c) 1 Dick. 96. Sec also Jef- 228. Bowman v. Bodwcll, 1 
ersQii V. Dawson, ‘2 Ca. in Cha. Madd. 266. 

208. Nightingale v. Dodd. Mos. 


been 
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1818. 

Parichuest 


V, 

Lowten. 


Sir Arthur Piggott and Mr. Wetherellt for the Defend¬ 
ants. 

The question, whether the witness is privileged from 
answering these interrogatories, cannot be decided in 
this form. The witness is not entitled to demur in the 
general terms of this demurrer; he may be bound to 
disclose some facts of which he obtained a knowledge as 
attorney; and must, therefore, specify the questions from 
which he seeks to protect himself by his privilege. 


Mr. Bell for Mr. Godfrey. 

The witness is willing to answer so far as his duty to 
his client admits. He will be subjected to difficulty if 
his privilege is to be decided on demurrer; since, if the 
Court shall think him bound to depose to a single docu¬ 
ment, the demurrer, it will be said, is too extensive, and 
must be overruled. The course suggested by the Vice- 


been overruled ; that the said 
William Graves is a very ma¬ 
terial witness for the Plain¬ 
tiff) and is now in town, but 
as publication is passed, the 
Plaintiff cannot examine him 
without an order, and there¬ 
fore it was prayed that the 
said William may pay 

the Plaintiff the costs occa¬ 
sioned by the said demurrer, 
to be taxed, or such other 
costs as the Court shall think 
fit; and that he may be ex¬ 
amined by one of the exam¬ 
iners of this Court, upon the 


said interrogatories, at liis 
own expense ; whereupon, 
and upon hearing, &c. it is 
ordered tliat the said William 
Graves^ do pay unto the 
Plaintiff the sum of five 
pounds for the costs of the 
said demurrer; and it is fur¬ 
ther ordered that the said 
William Graves do attend 
and be examined in the ex¬ 
aminer's office upon the said 
interrogatories, and the Plain¬ 
tiff is to file tlie same w'ithin 
a week.” Reg. Lib. B. 17M. 
fol. 190. 


Chancellor 
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Chancellor is, that the Plaintiffs should specify the facts, 
or the general nature of the case, to which they propose 
to examine the witness, who will then have an opportu¬ 
nity of raising the question, whether the examination is 
consistent with his professional duty. 


1818 . 


Parkhurst 


V. 

Lowten. 


The Lord Chancellor. 

The first question is, whether the proceeding for de¬ 
ciding the validity of the witness’s objection should be by 
setting down the demurrer ? Upon that point, the cases 
cited have settled the practice of the Court. We proceed 
as I’ar as possible, by analogy to law. At law the witness 
swears to the tacts which privilege him, and the Court then 
decides the question of privilege. Objecting to answer 
concerning I’acts which came to his knowledge as attor¬ 
ney, he must swear that he acted as attorney, and that 
he so acquired the knowledge. In this Court, the only 
way in which a wrtness can protect himselt', is to state 
his objection before the examiner or the commissioners; 
the commissioners in a country cause return the com¬ 
mission with what is called the witness’s demurrer, and 
the question is brought before the Court, by setting that 
down for argument. Certainly it is not, strictly speak¬ 
ing, a demurrer, which is an instrument that admits facts 
stated, for the purpose of taking the opinion of the 
Court; but by an abuse of the term, the witness’s objec¬ 
tion to answer is called a demurrer, in the po])ular 
sense; and there must be a way by which the Court can 
judicially determine its validity. I shall follow the ex¬ 
ample of Lord Hardmclr. It ma)^ frequently happen, 
that there is nothing in the pleadings or the interroga¬ 
tories from which the commissioners or the examiner 
could collect, that the witness was in a situation which 
imposed on him a duty, for the protection of others, to 
decline an answer. 


The 
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1818 . 

Parkhurst 

Lowtbn. 


The register informs me, that by the practice, when 
the demurrer of the witness is overruled, he pays the 
same costs as on the demurrer of a Defendant, («) 


“ Mai/, 1818. Whereas Mr. Solicitor General, 
and Mr. Sidebottum, of counsel for the Plaintiffs, this day 
moved and offered divers reasons, &c. that tlie demurrer 
put in by E. S. Godfrey to the interrogatories exhibited 
to him, &c. might be again set down for argument, the 
same having been struck out by order of his Honour the 
Vice-Chancellor, with liberty for the parties to apply to 
have the same restored, next after the pleas and de¬ 
murrers already appointed, in the presence, &c. Where¬ 
upon, &c. his Lordship doth order the said demurrer to 
be restored to the paper to be argued before his Lord- 
ship.” 

llcg. Lib. B. I 8 I 7 . fol. 1)19. {h) 

The 


(rt) Vide Shepherd v.Dotun- 
ing, ante, p. 195. n. 

{h) Nov. 18. 27 Car. 2. 
1675. “ Herbert v. Mayn — 
A witness demurred to the 


interrogatories because he 
claimed a title to the land, 
hut did not set forth how, 
nor under whom, nor swear 
that he had a title, and so 
overruled, and a commission 
awarded to take the oath of 


Demurrer of a 
witness to in¬ 
terrogatories 
inquiring after 
matter defa¬ 
matory to a 
third person, 
and not mate¬ 
rial in the 
cause, al¬ 
lowed. 


the aged witness.” — Lord 
Nottingham’a MSS. 

Mulgrave v. Lord Dunbar. 
“ The Plaintiff’s bill was to 
have a discovery who were liis 
lather and mother, whether 


dead or alive, and what estate 
they left, real or personal, on 
surmises that he had been bred 
as a gentleman, and had been 
told, from time to time, some¬ 
times that he was the son of 
A, other times of B; some¬ 
times that he had considera¬ 
ble real estate in this country, 
sometimes in that, or tliat he 
was entitled to a considerable 
distributive share of his fa¬ 
ther or his mother’s personal 
state. 

Lord Dunbar, by answer, 
admitted him to be his natu¬ 
ral son, and that he had been 
at the charge of his educa¬ 
tion, 
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T\iQ Solicitor’^Geiieral, Mr. Heald^ and H^v^Sidehottom^ 
against the demurrer. 


1818. 


PAEKRtrEST 

Loitten. 
Nov. 11. 


It is clear, that unless the witness is privileged from 
answering any part of the interrogatories, the demurrer 
objecting generally to answer, is too extemsive, and must 
be overruled. In Vaillant v. Dodemcad («), Lord Hard- 
'wickc. expresses his opinion, that these demurrers should 
be held to very strict rules, and overruled the demurrer 
as covering too much. 


There is no doubt that an attorney is privileged from 
revealing the confidential communications of lii.s client. 
Robson v. Kemp (6), Fountain v. Young (c), Rex v. Wi~ 


thet's. {d) 

tion, but did not disclose by 
whom; and the Plaintifl* at¬ 
tempted to prove who his mo¬ 
ther was, in expectation of 
receiving a considex’able sum, 
rather than that matter should 
be brought to light. The wit¬ 
nesses demurred to the inter¬ 
rogatories; and though they 
did not ask them to disclose 
any matter defamatory to 
themselves, yet Lord Chan- 

(ff) 2 Aik. 52-1. 

\b) 5 Esp. 52. 

{(•) 6 Exj). 1 13. 

(d) 2 Camph. Ift'S.; and see 
BtUslrod v.Lctchmcre, 2 Freem. 5. 

1 Ca. in Cha. 277. Jiex v. JJixon, 
3 Burr. 1G37. Sloman v. Herne, 

2 Esp. 6D5. Brad v. Ackerman, 
5 Esp. 120. Gainsford v. Gram- 


cellor allowed the demurrer, 
upon this ground, that the 
matter inquired of would, if 
disclosed, be defamatory to a 
third person, and did not ap¬ 
pear to be material in the 
cause.” Mr. Cox's MSS. The 
date of this case is not stated, 
but it occurs among Lord 
Colchester's MSS. in a book 
entitled as containing ca.ses in 
171.% 1715, 1765. 

mar, 2 Campb. 9. Slrai/ord v. 
Hogan, 2 Ball and Beat. 1C 4. 
Cromack v. Heathcote, 2 Brod. 
& Bing. 4 .; and the privilege has 
been c.stended to an interpreter 
as “ tlic organ of the attorney.” 
I)u Barre \. Livclte, Peake, N. P. 
77- n. 'P. B. 756.; and see Par- 
tins V. Hnwkskatv, 2 Stark. 239. 


But 
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Pa&khvast 



But he must answer to a fact of his own knowledge, 
and of which he might have had knowledge without be¬ 
ing attorney in the cause. As suppose him witness to a 
deed produced in the cause, he shall be examined to the 
true time of execution. So, if the question were about 
a razure in a deed or will, he might be examined to the 
question, whether he had ever seen such deed or will in 
other plight, for that is a fact of his own knowledge; but 
he ought not to be permitted to discover any confessions 
his client may have made to him on such head,” (a) The 
distinction is between confidential communications, and 
transactions, at which he is present merely as witness, and 
where the presence of any unprofessional person might * 
have been sufficient. — Cutts v. Pickering (i), Jones v. 
Countess of Manchester {c\ Vaillant v. Dodemead {d\ 
Sandford v. Remington (e). Doe v. Andrews {f), Wilson v. 
Rastall(g)f Spcnceleyy, Schidenburgh{h)yDiepn y*Smith{i), 
Bowles V. Stewart, {k) 


It is clear, to omit other particulars, that this witness 
must answer, whether he was present at the contract, 
and whether he has the deed. He has not even stated 
for whom he was employed as attorney. His privilege 
arises not from the character of attorney, but of attorney 
to a particular individual. It is the privilege of the client, 


(a) Stdler, N. P, 284. 

(A) 1 Vent. 197. 

(c) Ibid. 

{d) 2 Atk. 524. 

(e) 2 Ves.Jtin. 189. 

(/) Cowj). 845. 

Iff) 4 T. R. 753. 

{h) 7 East. 357. 

(i) Peake, N. P. 108. 

(A) 1 SchoalesSf Lefr. 226.; and 
see March 85. pi. 156. Annesley 


V. Earl of Anglcsca, 17 llotvcU’s 
State Trials, 1228—1244. Duch‘ 
ess of Kingston's Case, 20 How-^ 
fiK’s State Trials, 615,614. Lord 
Say and Seals Case, 10 Mod. 
40. Rex V. Waikinson, 2 Sfr, 
1122. Cobden v. Kendrick, 4 
T. K, 451. Rishoj) of Winchester 
V. P'uumier, 2 Ves. 445. Cope¬ 
land V. Watts, 1 Stark, 95. 


and 
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and, if he assents, may be waived— Lea v. Wheatley* (a) 
It would be singular, that a plea of privilege should omit 
to name the party privileged. 

The demurrer is not duly authenticated; the witness 
must make affidavit of the truth of its contents. Night¬ 
ingale V. Dodd. (6) 

Sir Arthur Piggoti, Mr. Wetherell, Mr. Bellf and Mr. 
Spence^ for the demurrer. 

The demurrer is a statement by the witness under - 
examination, and is therefore made on oath. The Court 
will not establish a practice analogous to that which 
regulates demurrers to bills; but will direct a reference 
to the master to inquire what interrogatories the witness 
must answer. The design of the interrogatories is to 
convict the witness’s client of simony. 

The Lord Chancellor. 

The witness demurring, on the ground that his answer 
would violate the confidence reposed in him as attorney, 
must name the party to whom he was attorney. In my 
limited experience at nisi prius, I recollect no instance 
in which the attorney’s privilege prevailed, except where 
it was the privilege of one of the parties in the cause; 
but I would not be understood to say, that it was not 
so. (c) If Brooksby (d) were called he might state, that 
the bill alleges a simoniacal contract, and object to an* 
swer whether it was made, or even what sum was paid, 

(a) C. J3. Pasch. 30. Car. 2. lierne^ 2 E$p. 695. Rex v. 
20 HawelFs Slate Trialtf 574. n. Withers^ 2 Campb. 578. Cope~ 

(b) Mbs. 228. taud v. Watts, 1 Stark. 95. 

(<?) It seems that the privilege {d) The purchaser of the first 
prevails although the client is not presentation in 1799. 
a party to the suit. Slonmn v. 

VoL. II. 


1818. 

PAaKHUMl^ 

— ti.*. 

Lowmh 


A witness de¬ 
murring as at¬ 
torney, must 
state by whom 
he was em¬ 
ployed. 


because 
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because be is not bound to answer any one question 
among niany^ which, as a link, has a tendency to subject 
him to a penalty. There might be a doubt, to what 
extent the attorney could protect himself from an¬ 
swering to information which he acquired as attorney, 
though not perhaps as attorney for B^ookshi^ ? It is 
consistent with this demurrer, that the knowledge of 
these facts was acquired by the witness as attorney for 
the Fiaintiih 

If the demurrer is overruled, the next proceeding in 
regular course would be, a motion to commit the witness 
for not answering. Supposing an error in the form only 
of the demurrer, I would afford to the witness an op¬ 
portunity of correcting it; but he must be careful so 
to frame his demurrer that it ma;^ embody in it the rule 
of law relative to the privilege of an attorney. The 
distinction is extremely nice between the questions which 
the attorney is bound to answer, and those which he is 
privileged from answering. 

Though we give to this instrument the name of de¬ 
murrer, it is nothing but the witness’s tender of reasons 
why he should not answer the questions. As it now 
stands, I think the demurrer* bad, and that a mere inser¬ 
tion of the name of the client will not supply the defect. 
The proper way of disposing of it will be, to declare that 
the reasons stated bv the witness are not sufficient to 
prevent his farther examination on these interrogatories, 
but with liberty to state any other reasons against being 
examined. 

Unless the argument which has be(?n urged is valid, 
that the demurrer being the statement of the witness un¬ 
der examination, is made on oath, it must be supported 

by 
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by affidavit. The examiner ought to take the stateraent 
of the witness on oath. It is clear, that in some way the 
Court ought to have the sanction of an oath for the facts 
on which the objection is fooiicled. 

' On this (lay tlie Plaintiff moved that the minutes of I 819 . 
the last order might be varied. 

The SoUcitor-Gcnemlf Mr. Heald, and Mr. Side* 
hottonii ii* support ol‘ the motion. 

Sir Arthur Piggott^ Mr. JVcthercllf and Mr. Spence^ 
against the motion. 



y. 


The Loud Chancei^or. 

The minutes are certainly not correct, and require al¬ 
teration. 

The word “ demuruer,” as 1 have repeatedly observed, 
is used not in a very appropriate sense, in a business of 
this kind, to signify some objection by a witness to an¬ 
swer a question addressed to him ; and though we find in 
the books cases in which tha witness, has been heard on 
demurrer, yet the oldest of us recollect no such case in 
our experience. 

Mr. Godfrey having been employed as solicitor, pro¬ 
perly thought that he ought not to submit to an ex¬ 
amination with repcct to transactions of his client, unless 
compellable by law. It is true Slat this demurrer, using 
the term in its iiuqtpropriate sense, must have been over¬ 
ruled, if for this reason oidj, that the witness has not 
slated by it who his client was; but on the other hand, 
it is impossible to say that these interrogatories do not 

P 2 contain 
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Pa&xhcbst 

L(Mm. 


contain many questions which no protection that an 
attorney can claim, not on his own account but on that 
of his client, can shield him from answering. In the or¬ 
dinary courts of law, if Mr. Godfrey were called as a 
witness, he would make his objection, stating, under the 
sanction of his oath, the circumstances in which he 
stood, as grounds for calling on the Court to protect 
him from answering particular questions. We have 
great difficulty here in knowing how to deal with these 
proceedings, not passing in Court, but the witness being 
examined before commissioners, or in the examiner’s 
office. 


I apprehend, that the witness cannot, before the com¬ 
missioners or the examiner, say, merely, that he was at¬ 
torney for A, B, and, therefore^ will not answer any 
question; but must, at the hazard of a miscarriage in 

A witness de- judgment, place himself before the examiner or the com- 
murring to in- . . , • i , , - i ■ i 

terrogatories missioners, exactly in the same state in which a witness 

before the ex- ^t nisi prim would place himself before the Chicr Jus- 

aminer or . . . , , 

commission- tice; that is, must submit to their judgment w hethcr he 

ew, must state si^^tcd a sufficient reason for protecting inm- 

oath. self from answering. If ihey are of ojiiihoii that he 

ought to answ'er, and he will not, he declines at the 
hazard of the animadversion of the Court; but on the 
other hand, it is too much to say, that if he declines, he 
must not have some mode of bringing before the Court 
the question, whether the judgment of the commission¬ 
ers or the examiner is such as it will approve; and it is 
impossible for the Court to know whether the witness is 
right or wrong in his demurrer, unless he states the 
reasons of it. I therefore meant in this case to have the 
order drawn up, if possible, in such a way as once for all 
to make a decision which might serve as a guide for fu¬ 
ture cases ; namely, to point out how a person who is a 
party to the examination but not to the suit, is to de¬ 
mur; 
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mur; that is, that his reasons should come before the 
Court, enabling it to decide on the demurrer exactly in 
the same way as the judge at nisi 2Jriust who, if the wit¬ 
ness declined to answer as attorney, would proceed to in¬ 
form him, that though he might protect his client, 
there were many questions which he could not so de¬ 
cline answering. I meant to declare, that the reasons 
stated as grounds of this demurrer were not sufficient, 
and, therefore, to overrule it; then taking notice, that 
the commission having been returned, Godfrey could 
not be again examined under it, I meant, that another 
commission should issue, and that, therefore, the over¬ 
ruling this demurrer was to be without prejudice to God- 
J'rei/s objecting or demurring to answer questions on 
such grounds as he should state in his objections; in¬ 
tending thereby to secure to the Court, if the question 
should come here again, the opportunity of knowing the 
grounds on which he objected, either to the whole body 
of the Interrogatories, or to some of them; in order that 
it might have the means of determining whether the 
judgment of the commisioners or the examiner was 
right, and of deciding the validit}^ of what is called a 
demurrer, though quite a ditlerent instrument from that 
to which the name is ordinarily given. 





I inquired what Lord Hardwicke had done with re¬ 
gard to costs, as a rule for myself; for no one can fail to 
observe, that he was inclined to overrule the demurrer 
in the case cited (a), with a high hand. If the same 
rule is applied to the demurrer of a witness which is es¬ 
tablished for the demurrer of a party, it seems to me 
that I should adopt that rule, unless a special case' 
is made for higher costs; and if Lord Hard-sicke gave 
only 5/. costs, I cannot give more. 

(«) VailluHt \. Doc/emead, ^ Aik. 5ti4. 

P 3 
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I>OWTEN. 


“ January 28. 181 Whereas Mr. Solicitor-General^ 
Mr. Heald, and Mr. Sidrlwt/om, of counsel for the Plarn- 
tiffs, ihoved and offered divers reasons iinlo tlic Right 
Honourable the Lord Hi}f/i (Chancellor of Great Britain, 
that the minutes of ji!) order made in this cau.se on the 
Hth day of Novemher, ISI8, might be varied, in the 
presence of Sir Arthur Pi^v^olt, Mr. IVcthcrcIl, anti Mr. 
Spencr, t)f counsel for the Hefi'iidants; upon hearing 
what was alleged by the counsel on both sides, His 
Lordship doth onler, that the minutes of the .said order 
of the ] 1th day of yovemhrr, ISf8, he rectifiet!, and be 
as follows: viz. declare, tiiat the reasons staled by Iv. S. 
Godfrey, in his demurrer, as the grounils thereof, arc 
hot sufficient reasons to su'-tarii his demurrer, and, 
therefore, let the said demurrer be overruled; and the 
cominifssion i.ssuc{l in this cause for the examination of 
witnesses having been returned, the said E. S. Godfrey 
cannot be examined without a new commi.ssion, and, 
therefore, let a new commission issue for the exapina- 
tion of the said JR. S. Godfrey, directed to the commis¬ 
sioners named in the said former commission; but this 
is to be without prejudice to the said E. S. Godfrey 
objecting or demurring in wTiting, upon his examination 
under the new commission, to the interrogatories, or 
any of them, exhibited for his examination, or to any 
part or parts thereof, as he may be uflvised, upon such 
grounds as he shall state in such objections or demurrer; 
and let the said E.* S. Godfrey pay unto the Plaintiffs, 
the sum of 5/. for their costs t)f the said demurrer.” 


Reg. Lib. B. 1818, fol. 840. 


1S19. 
April HO, 
May 1 . 


A motion was made in behalf of Mr. Godfrey, to ex¬ 
tend the minutes of the order of the 2'd>\X\ January, 1810 
by adding that the Plaintiffs arc not to exhibit any new 

interrogatories 
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interrogatories without the leave of the Court, And di¬ 
recting a reference to tlie Master, to Settle the old inter** 
interrogatories, bj striking out, or altewng, so much As 
required the witness to set forth any information he had 
received from persons, who, or whose representatives, are 
not parties to the cause, or any other irrelevant matter. 


isii. 





Mr. Bell) for Mr. Godfrey, 8ir Artimr Figgott and 
Mr. Wetherell) for the Defendants, in support of the mo¬ 
tion. 


It is clear that interrogatories may be suppressed for 
impertinence. Practical Register (a), Cocks v. Worthing¬ 
ton [h)) Sandford v.-(c), Mill v. Mill, (d) In the 

common case the interrogatories are not seen by the 
adverse party till af^er publication, and then the in¬ 
terrogatories and depositions are suppressed together: 
but where, as in this instance, the interrogatories are 
seen before examination, immediate application must be 
maoe, the rule of the Court being, that, for impertinence^ 
the party must apply as s(M>u as apprised of its existence, 
and waives the objection by delay. A considerable part 
of these interrogatories (as questions to information) leads 
to the introduction of matter which cannot be evidence; 
tending to prove, not a point in issue in the cause, but 
the criminality of the contract. Before the examiner, a 
mere ministerial officer, the v'itness would not be per¬ 
mitted to object to their relevancy, (e) 

Both 

(«) P.384. (c‘) 1 Fes. jun. 400 

(b) 2 Atk. 235. See Pyiicent {d) 12 Ves. 40fi. 

V. Pifncent, 3 Atk. .557. While 
V. Pussetl, 19 Fes. 113. 


(e.) “ (’otninissioners ought not, but are to exainme upon 
not to judge wlv^i^ interroga- the interrogatories as they find 
tories are pertinent, and what them, according tq their com- 

P 4 mission. 
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Both the witness and the party are entitled to be 
protected from the oppression of impertinence. An an¬ 
swer to impertinent interrogatories inflicts on the De¬ 
fendants the expense of copies of useless depositions. 

The witness, an officer of the Court, is bound to ob¬ 
ject to the disclosure of his client’s secrets. It is true 
that no precedent has been found of such an application 
by a witness; but there is a want of authorities in the 
whole proceeding on a demurrer to interrogatories. Un¬ 
less the irrelevant matter is exjiunged, the witness can¬ 
not meet the case by specific objections, on demurrer ; and 
it is a hardship to be confined to that remedy at the peril 
of costs. The opinion of the bar has long been, that a 
witness is entitled to sec the pleadings; and the form of 
the concluding general interrogatory supposes in him a 
knowledge of the points in issue. 

The SoUcitor-Generalf Mr. Healdi and Mr. Sidebottom, 
for the Plaintiffs, in opposition to the motion. 

There is not a single interrogatory of w'hich it may be 
truly said, that the answer can by no possibility be evi¬ 
dence; the relevance of the interrogatories cannot be as¬ 
certained till they are compared with the depositions; 
if, upon a reference directed after the examination, 
they are found irrelevant, they will be expunged with 
costs. 

In the examination of an unwilling witness, the Court 


mission. Bake con. Cole, Choice Casest^. IQ. Butcom- 
HUl 9 Jac. The comrais- missioners are not “ bound to 
sions were ordered to be re- devest themselves entirely of 
newed, and new commission- all discretion as to what is or 
ers named, the former being is not, legal evidence.” White- 
rejected for so doing.” Prac- locke v. Baker 1 13 Ves. 515. 
ike ^ Chanceryt prefixed to 


permits 
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permits questions in the form of cross-examination. — 
Phillips on Evidence, (a) 

The application by a witness is as irregular as novel. 
It has been decided, that a witness cannot demur 
to interrogatories for irrelevancy. — Ashton v. Ashton, {b) 
If such a motion could be sustained, a witness, colluding 
with one of the parties, and objecting to the questions 
addressed to him, might, in effect, compel the publication 
of the interrogatories before examination. 


1819. 


PABKHoaST 


Lowten. 


In the course of the argument the following observ¬ 
ations were made by 

The Lord Chancellor : — 

I agree that the^Hourfis bound, at the instance of any 
person, to take care that no injustice is done; but I think 
that this motion must be argued on very different prin¬ 
ciples, as the application of the Defendants, and oi‘ the 
witness. For instance, before the Mailer, the witness 

A 

cannot insist that interrogatories shall be struck out, re¬ 
quiring disclosure of what he knows as attorney; that 
must be done elsewhere. So the witness is not acquaint¬ 
ed with the pleadings, and therefore cannot know how 
to object for irrelevancy; (if, indeed, the opinion intim¬ 
ated from the bar is correct, that the witness is entitled 
to see the pleadings, that difficulty will be removed :) 
the Master, according to this application, is to judge 
what shall remain part of the interrogatories; and whe¬ 
ther right or w'rong, the witness cannot suffer by his 
judgment. The partj' might take the opinion of the 
Court; but how can the witness proceed for that purpose? 
If it is insisted that this case is so monstrous that the 
Court must advert to it as an exception, that may be a 
question ; but care must be taken not to of)cn a door to 

(o) Fof. i.p, 283. id) I rem. 165. 1 Eq.Ca.Ab.^i. 

an 
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1919. an appHcation in every cas6 in which a witness may 

T^^,t clioose to make it. 


Lowten. 


There is another circumstance on which I shall not 
lay much stress, that when the Defendants desire tliat 
the examination should be on the old interrogatories, 
and that the Master should expunge some j’art of them, 
they are, in fact, objecting to interrogatories to which 
they should have oi>jected in an earlier stage of the 
cause. 


It would be a vast thing for the Court, in an order of 
reference to the Master, to direct him to consider as ir¬ 
relevant, questions relating to information, from any per¬ 
son, who, or whoso re{)resentative, ismot a party} wow 
constat that otlier witnesses majr nat''prove that the per¬ 
son from whom the information was given, was ip such 
a situation that his information would bo evidence. 

It is also material to consider whether these interroga¬ 
tories are addressed to this witness only or to others. Of 
interrogatories addressed to a variety of witnesses, there 
is a very great difficulty in saying what part is impertinent 
with regard to one witness, without knowing the effect of 
other i^arts to be exhibited to other witnesse-s. Suppos¬ 
ing that publication has not passed, how can the Master 
know that the answers of the other witnesses that arc to 
be examined n}ay not make the tinswer of this witness 
extremely material ? It is one thing to say, that if the 
Court sees interrogatories, the answer to which cannot 
by poshibility be evidence, let other witnesses state what 
they will, it will not permit them to be addressed to the 
witness; and another thing to say that other interrogato¬ 
ries shall not be addressed which may be very material, 
regard being had to the effect oi the depositions of other 
witnesses, on the testimony of this particular witness. 
Interrogatories, no ansv. er to which can be received in a 

court 
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court of justice, I think that I ought to struggle to strike 
out; and it certainly is difficult to understand how any 
answer to sonic part of these interrogatories can be evi¬ 
dence. 

On the other hand, the Court will distinguish between Distinctioa 
. . n ^ 1 ^ • between exa- 

interrogatories to prove a tact, and to prove a crime, mination to 

Suppose that the presentation in this case had been sold prove to a 
, . „ . .. tact, and to 

for ()000/,, to be paid at a future time, and the owner or prove a crime. 

the advowson had filed a bill against his trustee who had 
so sold, for an .'icconnt of the profits of the sale, and the 
trustee did not think proper to report the circumstances 
of the sale or the amount of the money, alleging that he 
had good reasons to decline answering, might not the 
Plaintiff ask a witness, whether he paid to the trustee a 
particular sum ? That 'question is put to establish, not 
simony, but the fact of payment to a trustee wlio will 
not answer. It would be dreadful for this Court to de¬ 
clare that a trustee may so deal with the trusl-properly, 
that he shall state to the cestui qtic trust what he has 
done only to a certain extent, and yet that the cestui 
que trust must believe what ho so states. 

If the Plaimifl' were to ask the late or the present Mr. 

Lawten, whether he was not a party to the execution of 
this deed, he might refuse to answer; but a third person, 
a witness to whom the Plaintiff exhibits the deed, and 
asks, whether he attested the execution, must answer. 

Thus the Court would oblige the attorney of iMiscten to 
show, that Lowteii had been engaged in a simoniacal 
contract, from discovering which Low/eti might protect 
himself. If the interrogatories are such as not to invade 
the privilege of tlie client, which is to be attended to by 
the attorney, though they bring out prool' of simony, yet 
bringing out proof of payment of the money, they must 
be answered. 


1819. 


Pahkhvh^t 

^ V. 

Lowten. 


A very 
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Parkhurst 

Lowxi^n. 


A very singular question might arise with which the 
Court could not possibly deal; supposing that Daniel 
had conveyed the right of presentation to Lemten in 
trust to sell; that Lowieuy in execution of that trust, had 
sold simoniacally; and that Daniel had applied to the 
Crown for the presentation forfeited, and could produce 
evidence of the simony. 


It is deal-, that the Court ought by some means to 
exclude a question which has no object but to prove si¬ 
mony; but if the object of the question is to prove pay¬ 
ment of money, though the effect of the answer is to 
prove simony, we cannot here exclude it. li’a trustee 
will not state all that belongs to his dealing with the 
trust-property, the cc&lui que trust is n^t bound to be¬ 
lieve any part of his statement, anti^*is, therefore, en¬ 
titled to learn from witnesses, not ind’ely what they may 
choose to state, but all that he has a right to know. 


This is in truth no more than a bill for an account. 
The Defendant has said that he received only 6*000/.; 
supposing that he had procccdetl to state the time at 
which he had received it, and other circumstances, and 
had then gone on to protect himself against a discovery 
of simony, (for this Court will not require a man to dis- 
close that he has been guilty of a great offence, it is his 
protection as a party,) he could not be compelled to pro¬ 
duce the deeds, and discover that he had involved him¬ 
self in acts, the coi’sequenees of which are penal; but if, 
in order to try the tiuth of his slatement, which the 
Plaintiff’ is never bound to believe, and wheiher he has 
duly accounted for the sum which he received as trustee, 
a witness, an attorney, is examined to prove not simony, 
but the time, and amount, and circumstances, of pay¬ 
ment, and it happens, that in so jiroving, he proves 
a case of simony, he has no right to object to that dis¬ 
closure. 
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closure, unless he stands in such a situation that his 
client is entitled to object. It is true, that such an ex¬ 
amination brings forward a case of simony, but brings it 
forward not as simony, but as a statement of account. 

Another consideration here may be this; though in 
ordinary cases, to know what has passed, the deeds must 
be produced, yet if a man declinoji to produce the deeds, 
as convicting him of simony, I should be glad to know 
whether this Court would not receive secondary evi¬ 
dence? If a deed is in the hands of a person who objects 
to the production as convicting him of a crime, whether 
against a party so objecting, secondary evidence of the 
contents may not bo .produced, as in the case of a lost 
d^d, is a questiiHi, so far as 1 know, yet undecided. 

Is it clear that, in a case in which the Defendant says 
that he will not disclose the contents of a deed in his 
possession, because, if he does, he shall prove himself 
guilty of an offence, the contents of that deed niay not 
be proved by information ? If a man chooses to place a 
deed in his possession in the same condition as if it were 
lost, it is a (|uesti()n, whether the contents of that deed 
may not be proved in the u»ual mode by which proof is 
given of the contents of a. lost deed ? ^ 

Can the Court undertake to rclbrm interrogatories ? 
How is it to know, that to any individual interrogatory 
the witness will not return a pertinent answer ? Or that, 
in answer to a ijueslion, when tiie money was paid, 
he will specify a time wiiicli Lends to prove simony ? Nor 
can I, in conformity to our practice, admit the witness 
to state by affidavit, that he will so answer, w'hicli would 
be authorising evidence to be published as soon as given. 
How can the Master settle interrogatories ? For that 
purpose he must know what answer the witness will 

give; 


1819 . 


PARKHaRST 

Lowten. 


When second¬ 
ary evidence 
of the con¬ 
tents of a deed 
is admissible. 


A witness ob¬ 
jecting to an¬ 
swer interro¬ 
gatories can¬ 
not be admit¬ 
ted to state by 
affidavit what 
would be the 
effect of his 
answer. 
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give; and there is no rule of the Court more estab¬ 
lished than this, that evidence shall not be known till 
publication has regularly passed. 


If the Defendant states, in his answer, that he cannot 
give any information concerning the accuunt, without 
giving evidence of his crime, he cannot be compelled to 
give that information; but that will not entitle other 
witnesses, who are not in a situation of conhdcnce, to 
withhold their evidence. 


At the close of the argument judgment was given as 
follows: — 


The Lord Ciiancellou. 

The bill, in tl)is case, calls on Mti'*l^'w/eu to account 
for the produce of some property vested in him, which 
he sold as trustee ; one part of the property was a right 
of presentation to an ecclesiastical benefice, apli with 
what propriety I examine not, thejtill has charged that 
lj(mtcn, in execution of his trust, thought proper to sell 
that benefice to a clergyman who entered into a simo- 
niacal contract with him, and the bill, among other 
things, seeks information, what money was made in that 
transaction. Loxvtten put in an answer; and it having 
been for ages a principle of British jurisprudence, and I 
hope it will continue so as long as the law continues, that 
No man can no man shall be called on in a court of justice to accuse 
to criminate^ himself of an offence, in his answer Loxatai stated, that 
himself. by this sale, which, in some modes of conducting it, he 

might lawfully conclude, he procured a sum of 6000 /. 
It was alleged that the terms of the sale being, that a 
part of the purchasc-moncy sliould be paid at the date of 
the bargain, and the rest on putting the incumbent into 
possession, the contract was simoniacal, forbidden by law 

under 
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under severe penalties, no clergyman being capable 181 ft. 

taking pos^feasion of his benefice without having made 
oath that he has entered into no such contract. Lrmten & 
stating that he received the money, did not state when EovrsN. 
he received it, and insisted on the protection of the law, 
that being charged wtth the offence of-simpuy, he was 
not bound, as he certainly was not, to discover any cir- Extent of that 
cuiiiStancG tending to show that he was guilty; not only privilege, 
not bound to answer any question, the answer to which 
would criminate him directly, but not any which, how¬ 
ever remotely connected with the fact, would have a 
tendency to prove him guilty of simony. On L(m>ien*s 
death, the present Defendant of that name succeeded to 
his fortune, and therefore, in some respects, with refer- 
enH to that prop|r||r, became entitled to a similar pro¬ 
tection ; and the G^rt refused to compel him to pro¬ 
duce deeds proving simony, (a) The object of the suit 
is an account; and Lowten not having stated the time of 
payment of the 6000 /., the Plaintiff is entitled to examine 
Vitnesse^o prove that fact; and it is clear that, even if 
Lowten had stated tht* different times of payment of dif¬ 
ferent parts of that sum, and set forth all the circumstances 
of the transaction, the Plaintiff would not be bound to 
believe him, but might proceed by witnesses to prove his 
own case. 

There is no doubt, that the privilege wiiich protects a 
m^n from criminating himself, does not belong to a wit- 
n^s whose disclosures may criminate not himself, but 
others; if the matter which the witness has to state is 
relative to the time of payment, he cannot object to 
make the statement, because it may prove that some 
other person has been guilty of an offence. Godfrey^ 

(who I think acts most properly in struggling as much as 
possible against this examination, because it is a difficult 

(a) Parkkurstv. Lowlen^ 1 JliJrr. Syi. 

» 

task 



216 


CASES IN CHANCERY. 


1819. 


Pahkhuebt 

M. 

LoWT£N. 


A witness not 
compelled to 
discover mat¬ 
ter of which 
he obtained 
knowledge in 
professional 
confidence. 
The privilege 
not of the at¬ 
torney but of 
the client ; 
its principle, 

and limitation. 



task to take on himself to say what professional confi¬ 
dence will or will not allow him to disclose,) having been 
professionally concerned in the transactions which this 
bill characterises as an offence, when the interrogatories 
are exhibited to him, first takes that course which every 
one understands to be according to the practice of the 
Court. There is a great difference between a party or 
witness who objects to criminate himself^ and a person 
standing in the situation of Godfrey. A party cannot be 
called on to criminate himself: it used to be said that a 
witness could not be called on to discredit himself; but 
there seems something like a departure from that^ I mean 
that in modern times, the Courts have permitted questions 
to show, from transactions not in issue, that the witness is 
of impeached character, and iherejore not so credible. 
I remember the time when that would not have been 
done, (a) Godfrey stands in a very different situation, 
insisting, not that the disclosure would tend to criminate 
himself, but that it would consist of matter of which he 
could obtain a knowledge only by the confidence of his 
employer. The privilege which he claims is the privi¬ 
lege, not of the attorney, but of the client, and is found¬ 
ed on this consideration, that there would be no safety 
in dealing with mankind, if persons employed in transac¬ 
tions were compelled to state that which they have learned 
only by this species of confidence; but the moment con¬ 
fidence ceases, privilege ceases, and the attorney must 
answer as any other w’itness; and if there are 
cumstances in this case to which his testimony mayue 
required without a violation of confidence, Godfrey can¬ 
not decline answ-ering, because his answer would prove 
simotty in the late Mr. Lo'uoten for the object of such 
an examination is not to jirovc simony, but to ascertain 

(flf) The authorities are collect- acio|)tecl is, that to questions tend¬ 
ed in 1 Phillips on Evidence, 1289 ing to the degradation of a witness 
—and the conclusion there an answer cannot be compelled. 

how 
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how the account is to be taken, and for that purpose it 
is necess(lil^ to prove the contract under which the 
money was paid, and the times and terms of payment. 
The object of the examination being legitimate, the wit¬ 
ness, unless in a situation of confidence, must answer, 
although he fixes third persons with offences. 
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On the former occasion, Godfrey put himself on this 
issue, that he was not bound to answer any part of the 
interrogatories; his demurrer was overruled; but a de¬ 
claration was inserted in the order, indicating that, in 
overruling it, the Court did not proceed on any ground 
limiting the privilege to which the client was entitled in 
respect of the confidence reposed by him in Godfrey. 
Ir^hese circumslltii^ces the present motion, which has 
been argued with .great ability, comes before me. I 
omit all that has been said on the subject of new inter¬ 
rogatories ; the motion seeks a reference to the Master 
^o settl^the old interrogatories, first, by expunging or 
altering so much as requires the witness to state inform¬ 
ation received from persons who, or whose represen¬ 
tatives, are not parties to the cause; secondly, by 
expunging any other irrelevant matter. 


According to my notion of any principle which I am 
to apply to evidence not yet given, I cannot take on my¬ 
self to say in any case, but particularly in this, where the 
would not produce the instruments, and where he 
' pftt them in the same situation as if they were lost, that 
no information received from any person, except a party 
or the representative of a party, can be evidence. 
Though not evidence by itself, it may become evidence 
by the testimony of another person; and information 
may become evidence by reason of the character of the 
individual fi^om whom it was received, though neither a 
party nor the representative of a party. 

You II, Q 


How 
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, « 

H6fr agairt fc&il 1 ^ay what will be relevant, trnleSs the 
qaestioii is one to which the answer can by n5 possibi¬ 
lity be relevant, neither directly, nor in connection with 
other evidence ? It has been argued, that it was snffi- 
eiltit fbr Mr. LtwtiSH to say, he paid the money for the 
presentation at a time named, and to refer to his me¬ 
morandum book and check on his banker; and the time 
and amount of payment being so ascertained, that the 
vest bf the interre^atories must be expunged. I know 
not whethef such is now the rule of law, but I know 
that at one period such was not the rule: but supposing 
it the rule at law, how am I to apply it as the rule 
ill equity ? In equity, if the witness thinks that the an¬ 
swer to the interrogatories will criminate him, he de- 
mUrsj and the opinion of the Court is taken; if h^ is 
privileged by the privilege of his client, he states that, 
atid thereon the opinion of the Court raUst be taken; 
but for the Court or the Master to declare prospec¬ 
tively, in any stage of the interrogatories, that such ai|| 
answer will be given by the witness on his examination 
at enables them to say that no answer should be given, 
is impossible; Neither the Court nor the Master can 
know what the answer will be before it is given. I can¬ 
not in Chancery pre-suppose the answer, as I might, 
sitting in the Court of King’s Bench, after the witness 
has proceeded to a certain stage. This part of the ap¬ 
plication, therefore^ is impracticable. 


Whether interrogatories may be considered an abuse 
of the process of the Court, 1 will not say; but it is clear 
that I cannot grant this motion according to its terms. 
I cannot direct the Master to settle these interrogatories 
upon the principle that no information given by persons 
other than persons who, or whose representatives, are 
parties, could be evidence; nor in our course of pro¬ 
ceeding is it possible for the Master to say, ab ante, 

ifrhat 
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what will be relevant or irrelevant matter. If the object 
were t6 "expunge the whole of the interrogatories re¬ 
quiring an answer as to information, it might be neces¬ 
sary to examine the common form. 

. Motion refused with ^sts. 


1819. . 

PABKHUKSr 


tdwTEN. 


“ His Lordship doth not think fit to make any order 
upon the said notice of motion, but doth order, that 
the said E. S. Godfrey do pay to the Plaintiffs the costs 
of this application, to be taxed, &c.; but the Plaintiffs 
are not to file any new interrogatories for the examina¬ 
tion of the said JS. S. Godfrey, without the leave of this 
Court.” 

Reg. Lib. B. 1818, fol. 1565. 


Mr. Godjr^, on his examination under the new com- Julj^ 22 . 
, mission, having again demurred, the Plaintiffs moved, 
that copies of such of the interrogatories to which he de¬ 
murred, and of his demurrer, might be delivered to the 
clerks in Court for the parties. 

The Attomey-General and Mr. Sidebottom, for the mo¬ 
tion, stated, that the order proposed was in the terms of 
the order made on the former demurrer. 

H Sir Arthur Piggott, Mr. Wetherell, and Mr. Spence, 
against the motion. 

The Lord Chancellor made the order. 

The entry in the registrar’s book recites the application 
by the Plaintiffs’ stating the last order, “ That a com¬ 
mission was issued in Trinity Term last, in pursuance of 
the last order, which commission is returned, and now 

Q 2 remains 
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remains with the FIa|ntifis’ clerk in Court; that the said 
witness having demurred to the interrogatories, the 
Piointifis are desirous of having Copies of the demurrers, 
which they cannot have without the order of this Court, 
puMication not having yet .passed; and therefore it was 
prayed, that the clerk in Court for the PlaintifB> in this 
cause, might deliver over to the two senior six clerks, not 
towards the Plaintiffs or Defendants in this cause, the 
commission issued in Trinity Term last, for the examina¬ 
tion of the said Mr. JE, S. Godfrey, on the part of the 
Plaintiffs, with the return thereto; and that the said two 
senior six clerks might open the same, and deliver over 
to the clerks in Court, for the parties in this cause, copies 
of such of the interrogatories, to which the said E. S, 
Godfrey has demurred to answer, and of the demurrer or 
demurrers showing the grounds thereof respectively; and 
that the said two six clerks might again seal up the com¬ 
mission, with the return thereto, and re-deliver the same 
to the Plaintiffs* clerk in Court, without publishing the 
contents other than delivering copies as aforesaid: 
Whereupon, &c. his Lordship dbth order, that the 
derk in Court for the Plaintiffs in this cause do deliver 
over to the two senior six clerks, not towards the Plain¬ 
tiffs or Defendants in this cause, the commission issued 
in Trinity Term, for the examination of Mr. E. S. God¬ 
frey, on the part of the Plaintiffs, with the return there¬ 
to : and it is ordered, that the two senior six clerks do 
open the same, and deliver over to the clerk in Court fo|| 
the Plaintiffs in this cause, copies of the depositions and 
demurrers of the witness, E. S. Godfrey; but such deli¬ 
very is not to be considered as publication.” 

Reg. Lib. B. 1818, fol. 1509. 


The 
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The demurrer of Godfrey was set down to be argued. 

Reg. Lib. B. ISIS, fol. 1846. {a) 


(a) “ 26th Feh 26 Car, 2. 
1673—4. A bill charged 
the suppression of Sir Charles 
Hussey's will upon all the De¬ 
fendants, and pra 3 'ed a dis¬ 
covery. Mr. King of Grays 
Inn demurred, because all his 
knowledge came as being 
counsel with my Lady Hus- 
sey. I overruled it, and or¬ 
dered him to answer, for the 
trust of a counsel does not 
extend to suppression of deeds 
or wills — Rothwell v. King," 
Lord Nottingham's MSS. 

“ 19 th November 1 26 Car, 2. 
1674. Between Spencer and 
Luitrell. The Plaintiff de¬ 
manded an annuity, and6000/. 
arrears, and prayed to set 
aside a lease precedent for 
security of portions already 
satisfied, whereof the Defend¬ 
ant was assignee, and that he 
might discover satisfaction. 
Defendant pleads he knows 
nothing of the satisfaction but 
as counsel, and demands judg¬ 
ment whether he should dis¬ 
cover. Ordered to answer.” 
Lord Nottingham's MSS. 

« 7th July, 27 Car.2. 1675. 
Between Harvey and Sir Ro¬ 
bert Clayton. The Plaintiff’s 
father had mortgaged several 
lands in Leicestershire, and 
the now Plaintiff exhibited a 
bill against the Defendant, to 


discover whose money it was 
that was thus secured, and 
for whom the l)efendant #88 
intrusted. He, by answer, 
says, that he was ready to re¬ 
ceive his principal and inte¬ 
rest, and to give the Plaintiff 
a discharge, or to continue it 
longer upon payment of in¬ 
terest, if it might be for the 
service of the family; but as 
to discovery of the money or 
the trust, pleads, that he is a 
scrivener, and trusted with 
men’s estates, and demands 
the judgment of the Court, 
whether he shall be obliged 
to discover ; which plea was 
allowed; for it was safer for 
the Plaintiff to be ignorant of 
the trust than to have notice 
of it; but it may be a ruin to 
the Defendant, in his trade, 
to discover it; for no man 
hereafter will employ him. 
And what if it be the money 
of a recusant convict, person 
outlawed, fire, shall the debtor 
be revenged of his creditor, 
and wound him through the 
sides of his scrivener?" Lord 
Nottingham's MSS. 

“ Stanhope v. Noit, To a 
bill for discovery of deeds, 
the Defendant pleaded, that 
he knew nothing of them 
otherwise than as counsel, 
and that he had them not: 
Q3 the 
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the Court held, that it was 
not sufficient to plead that he 
knew nothing but as counsel, 
without devesting himself of 
them, and disclosing to whom 
he had delivered them; for, 
otherwise, deeds having been 
played into the hands of a 
counsel might be suppressed, 


and the party injured left 
without remedy; the plea, 
therefore, was overruled per 
Lord Chancellor, to stand for 
an aaswer; but with liberty 
to except as to when and to 
whom he had delivered the 
deeds.” Mr. Coot’s MSS. 


ISIS. 

^ BINKS v. LORD ROKEBY. 


of an^^estate*^ ^ reference to inquire, whether a good title could 

sold as tithe made to an estate of about a hundred and 

tree, cannot be 

compelled to forty acres, purchased by one CaHer at a sale under a 
to\ulfe*on decree {a ); by his report, dated the 20th of December 


terms of com- 1815, the Master certified, that a good title could be 
but mi'e"tate waade, except that the particulars of sale stated about 


of a hundred 
and forty 
acres being 
sold under a 
decree, the 


thirty-two acres of the estate to be tithe free, whereas no 
sufficient evidence had been produced to him of any part 
thereof being tithe free. 


particulars 

tldrty^two°^^ Jlomilly and Mr. Heald now moved, that 

acres to be the report might be confirmed, and that it might be re- 
no evidence of to the Master to certify what allowance should be 

exemption made in respect of that part of the estate described as 
having been . , , , , 

produced on tdhe tree, but not proved to be so. 
the reference 


of the title, the Master was directed to certify the proper amount of compensation. 

A purchaser under a decree for sale having accepted, and (on a report of an objec¬ 
tion to the title, for which compensation vpas ordered,) returned, possession, must pay 
interest on the purchase money, from the time at which he took, or at which a title 
was shown under which he might have safely taken, possession, and is entitled to an 
allowance for prior, not for subsequent, deterioration of the estate. 


(a) See Sinks v. Lord Rokeby, 2 Madd, 227. 


Mr. 
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Mr. Bell and Mr. Shadwellf against the motion. 

It is now settled by the decision of this Court, in 
Ker V. Clohery («), that the purchaser of an estate de¬ 
scribed as tithe free, cannot be compelled to take it sub¬ 
ject to tithe upon terms of compensation. There is qo 
principle by which compensation can be ascertained* 
the party purchased an exemption from litigation. In 
Forteblaw v. Shirley, much discussed before your Lrf)rd.- 
ship, it appeared that the estate was subject to the re¬ 
pairs of the chancel of the parish church; the parties 
agreed to accept an indemnity, settled by an arbitrator; 
but the 0)urt refused to allow interest, holding the pur¬ 
chaser justified in declining to take possession while the 
title was in dispute. It was not necessary to except to 
the report, the blemish being apparent on the face of it. 


V. 

La,Ep*iBjr. 


Sir Samuel Romilly in reply. 

The reasoning in Ker v. Clobery is inapplicable to this 
case. Can the purchaser, acknowledging that he pur¬ 
chased three-fourths, of the estate subject to litigation, 
insist that the addition of less than one-fourth not, as it 
is described to be, exempt from litigation, entitles him 
to renounce the whole contract? He knew that the far 
larger part of the estate was liable to tithe. 


The Lord Chancellor. 

Where an estate sold as tithe free is subject to tithe, 
the Court will not compel the vendee to perform the 
contract on terms of compensation; but here, as I 
understand, the estate of about a hundred and forty 
acres was described as subject to tithe, except thirty-two 
acres. I atn of opinion that the principle which pro- 


(«) Stated Law ojf Vendors, p. 251 ., where tiie cases are 

collected. 

Q 4 tects 
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Binks 

V, 

Ld. RoKmj 


July 25. 


On the sale of 
an estate as 
tithe free, the 
question whe- 
tlier tithe free 
is not a ques¬ 
tion of title. 


tects the vendee in the former cases, is not applicable to 
such a case, (a) 

“ This Court doth order, that the said Master’s said 
report, dated the iJOth day of December 1815, be con¬ 
firmed, and that it be referred back to the said Master 
to inquire and certify what allowance is fit and proper 
to be made to Mr. R. Carter^ the purchaser of the said 
estate, in respect of that part of the said estate, contain¬ 
ing about thirty-two acres of land, stated to be tithe free, 
but in respect of which the said Muster, by his said re¬ 
port, certified, that no sufficient evidence had been 
produced before him, of any part thereof being tithe 
free; and it is ordered, that it be referred to the said 
Master to settle the conveyance of the said estate, in 
case the parties differ about the same.” &c. 

Reg. Lib. A. 1817, l<)i. 1070. 


On this day the Plaintiffs moved that Carter might 
on or before the 10th of August next pay into the bank 
6334/. 13^., being the amount of the purchase-money of 
the estate, after deducting 315/. 7.v., allowed by way of 


(o) Hmith V. Lloyd, Jxdy 
16. 18. 1818. On an appli¬ 
cation for a reference to the 
Master to certify whether a 
good title could be made to 
an estate sold, and whether 
it was subject to tithe, the 
Lord Chancellor observed, 
that whether an estate is free 
from, or subject to, tithe, is no 
question of title ; when a ven¬ 
dor, represents that he has a 


good tli^le, and that the estate is 
tithefrec,the question whether 
tithe free is not a question ol‘ 
title ; but a question, whether 
the estate held by a good title 
is held free from tithe : if the 
purchase were of lands and of 
tithes, then the matter of tithe 
would be matter of title ; but 
in a purchase of lands free 
from tithe, the tithe is not 
matter of title, but of fact. 

compensation 
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compensation for the tithes of thirty-two acres, and also 
1804/. 6s.f the amount of interest from the 31st Novem¬ 
ber 1812 to the 10th oil August 1818. 

Sir Samuel Romilly and Mr. Hcald, for the motion, 
insisted on possession taken by the purchaser. 

Mr. Hart and Mr. Shadxvell opposed the motion, on 
the ground that the purchaser had taken possession sub¬ 
ject to inquiry into the title, and had abandoned it 
on the Master’s report that the whole estate was liable 
to tithe; and they claimed a deduction for deterioration 
of the estate since the purchaser quitted possession. 

The Lord Chancellor. 

There seems little reason to doubt that the vendor 
will eventually obtain both a compensation for a sup¬ 
posed liability ol‘ part of this estate to tithe, and also the 
advantage of the ftict that it is not liable. 1 mention 
that for the sake of the observation, that if this had been 
a case in which the greater part of the lands sold had 
been subject to tithe, I should not have followed the 
doctrine that the purchaser of an estate described as 
exempt from tithe, shall be compelled to take it sub¬ 
ject to tithe; but here only a small part was de¬ 
scribed as exempt: and the fourth condition of sale 
expressly stipulates, that errors in description shall not 
vitiate the sale. 1 wiis, therefore, of opinion, that the 
purchaser must accept the estate. 

With regard to possession, ^he purchaser was not to 
take possession till hd had })aid the purchase-money, and 
that condition of payment could not be performed unless, 
prior to the time appointed for giving possession, the 
vendor could show a title under which the purchaser 

would 


1818. 
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V. 
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1818. 

Bines 


V. 

Ld. Rokeby. 


would be safe in taking possession and paying his pur¬ 
chase-money. The case therefore rccjuires, that it should 
be ascertained when a good title could be made; for, 
without that, the purchaser was not bound to take pos¬ 
session. That might raise another question; whether, 
by taking possession which he was not bound to take, he 
waived objections to the contract. If he ultimately ob¬ 
tains a title, he must be considered, by relation, as in 
possession, under that title, from the time at which he 
took possession, and from that time must be understood 
to say, that if he could hereafter have a title made to 
him, lie was to be considered as in possession, and 
must receive the rents and profits, and account for in¬ 
terest on the purchase-money. But the fact of possession 
must be investigated ; and it is for those who sell, under¬ 
taking that the jmrchaser might have possession at 
Candlemas^ to show tliat they were in a condition then 
to give possession. In that case he must pay interest 
from the time at wdiich he took possession, and even for 
the time during which he returned the possession. 


The purchaser must pay into Court the purchase- 
money, and the Master must inquire when he took pos¬ 
session ; or if he did not take possession, when it ap¬ 
peared by the abstract that he had a title, in respect of 
which he might take possession; and I reserve the con¬ 
sideration of interest till the rcpoit. Those inquiries 
will go far towards determining what is to be done in 
respect of deterioration. For, as to deterioration after 
he took possession, or after there was a title under which 
he might take possession, the purchaser cannot have an 
allowance in resjiect of tliat; but for deterioration before 
he took jiossession, or before ib.erc: was a title under 
which he could take possession, he is entitled to an al¬ 
lowance. I therefore reserve also the consideration of al¬ 
lowance for (letcrioration till after the report. 


« His 
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“ His Lordship doth order, that IL Carter, the pur- 1818. 
chaser of tlie premises in the said Master’s report men¬ 
tioned, do, on or before the 18th day of August next, 
pay the sum of (>334/. 135.” into the bank in the name of 
the accountant-general, to be laid out, &c.; and it is 
ordered, that it be referred to the said Master to inquire 
and state to the Court, whcthe|\.the said R. Carter ever 
took possession of the estates and premises so purchased 
by him, and if he did, when he so took possession; and, 
in case the said Master shall find that he did not, then he 
is to inquire and state to the Court, when he might have 
taken such possession, it appearing that a good title 
could be made. And his Lordship doth reserve the con¬ 
sideration as to the question of interest upon the said 
purchase-money, and also as to any sum which ought or 
ought not to be allowed in res})cct of any deterioration 
of the said premises, until after the said Master shall have 
made his report; and, upon payment of the said sum of 
♦JSS-l/. 13s. into the bank as aforesaid, it is ordered, that 
the said R. Carter be let into possession of the said pur¬ 
chased premises, in case it shall appear he is not already 
in possession thereof^ and into the receipt of the rents 
and profits thereof, from Midsu7nmer-(lay last; and the 
said bank-annuities, hereinbefore directed to be purchas¬ 
ed, are not to be traiisferred or dis})oseti of without no¬ 
tice to the said R. Carter, the purchaser. 

Reg. Lib. A. 1817, fol. 1(;6*8. 


PROTHEROE t;. FORMAN. 


1818, 
May 4. 

1819. 

May 22. 24. 

rriHE bill stated, that the Plaiiitifij Sir Henry Pro- injunction to 
theroe^ having been in partnership with one Robef't 

tion, onabill 

Jones, in a colliery, held under a lease for twenty-one filed after a 
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years from 180y, carried on under the firm of the Pen 
Fan Coal Company^ in July 1812, it was agreed that the 
Plaintiff should be no longer interested therein, and that 
Jmes should pay to him an annual rent of 400/.; and in 
May 1814, the Plaintiff' agreed to let his interest in the 
colliery, during the remainder of the term, to %Jone$ and 
Mopkin PnMm^ ix rent; that the Plaintiff’Jiad 
not retained any interest in the business ^mce July 1812; 
and in March or April 1812, the Plaintiff, having 
reason to think that Jones had accepted bills in the 
name of the partnership for his own use, sent to Horn- 
frayy Moggridge, and Co., the bankers employed by the 
partnership, a written notice not to discount or pay any 
bills or drafts of Jones on account of the Pen Van Coal 
Company; that in October 1813, the partnership of 
Honifrayy MoggrhlgCy and Co. was dissolved, and the 
Defendants, who were partners therein, succeeded to the 
shares of the retiring partners. 

The bill farther stated, that in January 1815, a de¬ 
mand was made by tlic Defendants against the Plaintiff^ 
in the character of a partner in the Pen Van Coal Com- 
pany, for the j^ayment of certain bills of exchange 
alleged to have been drawn or indorsed by Jones in 
the name of the Pen Van Coal Company, in June, July, 
and August, 1814; and in March following, the Defend¬ 
ants brought an action against the Plaintiff' and the 
partners in the Pen Van Coal Company, and obtained 
judgment. 

The bill, alleging that the bills were not drawn or 
indorsed for any purposes relating to the Company, but 
for the j)rivate advantage of Jones, and that the Defend¬ 
ants, when they discounted the bills, knew that they 
were not for the use of the Company, and that the 
Plaintiff was no longer a partner, charged, that by a 

letter 


1818. 


Frotheroe 

V. 

Forman, 



CASES IN CHANCERY. 


■229 


letter in the custody of the Defendants, of the 29d 1818. 

March 1812, which reached the hands of William Fo- " 

Pbotherok 

thergill, who then was, and still continued, the chief v. 
clerk of Hmnfray, Moggridge^ and Co. and of the De- Forman. 
fendants, the PlaintilF gave notice to Homfray^ Mog- 
gridge, and Co. that he would not be responsible for any 
bills drawn or accepted by Jones in the name of the Pen 
Van Coal Company \ and that the Plaintiff, though resi¬ 
dent within four miles of the town of Newport, where 
the business of the Defendants is carried on, never re¬ 
ceived any intimation of the bills till March 1815, Jones 
having become bankrupt in October 1814. 

The bill prayed an injunction against issuing execu¬ 
tion upon the judgment obtained, or commencing or 
prosecuting any action or other proceedings at law 
against the Plaintifl* upon the judgment, or upon any of 
the bills drawn or indorsed by Jones in the name of the 
Pen Van Coal Company, and that they might be decreed 
to deliver up the bills to the Plaintiff, or otherwise to 
indemnify him against all actions and demands upon 
them. 

The answer stated, that the Defendant, Forman, was 
not a partner in the former firm of Monday, Moggridge, 
and Co.; denied knowledge or belief that the Plaintiff 
had retired from the Peti Van Coal Company in July 
1814; stated, that a demand of the amount of the bills 
from the Plaintiff was made in November and December 
1815, and an action commenced by the Defendants in 
March 1816; denied knowledge or belief in themselves 
or W. Fothergill that the bills were drawn or indorsed 
for any purposes unconnected with the Coal Company ; 
the Defendants having been informed by Jones, and be¬ 
lieving that they were drawn for the purposes of the 

Company, 
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Company, and that all the money advanced on them was 
applied for those purposes. 

The answer also denied, that, at the time of discount¬ 
ing the bills, the Defendants had notice that the Plain¬ 
tiff had retired from the partnership; admitted letters 
received by William Fothergill from the Plaintiff in 
April 1S12, requesting that Homfray, Moggridge, and 
Co. would neither pay nor discount any bills on account 
of the Frn Vaji Coal Company^ without previous advice 
to him; but stated, that the Defendants were first in¬ 
formed of such letters in January or Feln'uary 1815; 
and that about Christmas 1812, JoJies assured William 
Fothei’gill, that he had remonstrated with the Plaintiff 
on the subject of the notice, and had satisfied him that 
the Pen Van Coal Company could not go on without 
discounts, and that the Plaintiff had authorised him to 
communicate that to William Fothergill. 

The Plaintiff now showed cause ajjainst dissolvinjr the 
injunction which had been obtained for want of answer, 

Tlie Solicitor-General and Mr. Wilbrakam, in support 
of the injunction. 

On the merits, the Defendants are not entitled to re¬ 
cover from the Plaintiff* the amount of bills of exchange 
accepted in the partnership name, by a person with whom 
he had ceased to be a partner, and after express notice 
to the Defendants, that the Plaintiff* would not be respon¬ 
sible for such bills. Lord Gallcmay v. Mathew, [a) 

The judgment at law was recovered by default; the 
action having been commenced in March 1815, the 
judgment was signed in the same month. However re- 


1818. 


PaOTHEROE 

V. 

Forman. 


(a) 10 East^ 264. 


liictant 
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luctdnt a court of equity may be to interfere after a ver¬ 
dict, yet, where the justice of the case is clear, and the 
merits have not been examined at law, nor submitted to 
the opinion of a jury, relief will not be denied, that 
point, the dicta of Sir Joseph Jckyll^ in the Countess of 
Gaifisbof'ougk v. Gifford (a), are express. 


1818. 


Pbotherob 


V. 

Fobman. 


Sir Samuel Romilly and Mr. lYcslove, against the mo¬ 
tion. 

Where a party has no defence to an action on a bill 
of exchange, except from circumstances in tlie know¬ 
ledge of the Plaintiff at law, this Court will not enter¬ 
tain a bill for discovery after jiulgnifiit. In Mannmg v. 
MestaeCi in which Lord Eldon ami Sir Samuel liomilly 
were counsel, (precisely analogous to the present case,) 
the Plaintiff in equity alleged, that circumstances in the 
knowlege of the Defendant in equity would have afforded 
a defence: but Lord Thurloxv decided that there having 
been judgment at law, this Court would not interfere. 
If the judgment in this case were by default, of which no 
evidence is produced, it would still be most mischievous, 
and contrary to the practice, to permit the Defbn«]ant to 
obtain an examination on interrogatories in this Court. 


It is, at least, extremely doubtful whether at law a 
partner can protect himself, as this Plaintiff seeks, 
against liability on the securities in the partnership name. 

The Lord Chancei.lor. 

This is a case of great importance to the practice of' 
the Court. It is stated that here is an accidental and 
unfortunate judgment by default; but that judgment was 
suffered by default is shown in such a way that I cannot 


(a) 2 P. W. 424, 


take 
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1818 . 

Protheroe 


V. 

Forman. 


take much notice of it. No circumstances are confessed 
in the answer, or in any way cstablislied, from which it 
can be collected that the judgment was not deliberate. 
If a D^ndant has a good legal defence, but the matter 
has not been tried at law, it becomes a very serious 
question, whether a party, who, being competent, does 
not choose to defend himself at law, can come into equity, 
and change the jurisdiction. Consider the effect of that: 
he might not have succeeded in hi§ defence at law; but, 
by coming into equity, he secures so much additional 
time. 


The case of the Countess of Gainsborough v. Gifford (a) 
proves nothing, except from the dicta of ISir Joseph Jekyll; 
because the party who brought the action for the price 
of the shares, not having deducted from the sum which 
the Countess was to pay, the money for which he had 
sold them, it was clear that she was intitlcd to be relieved 
from so much of the amount which he had recovered at 
law. 

Sir Joseph Jehjll says, — ‘‘I agree the Court ought to 
be very tender how they help any Defendant after a trial 
at law, in a matter where such Defendant had an oppor¬ 
tunity to defend himself. But still such cases there are, 
in which equity will relieve after a verdict, in a matter 
where the Defendant at law might properly have de¬ 
fended himself: as, if the Plaintiff at law recovers a debt 
against the Defendant, and the Defendant afterwards 
finds a receipt, under the Plaintiff’s own hand, for the very 
money in question. Here the Plaintiff' recovered a ver¬ 
dict against conscience, and though the receipt were in the 
Defendant’s own custody, yet he not being then apprised 
of it, seems entitled to the aid of equity, it being against 
conscience that the Plaintiff’ should be twice paid the 

(a) 2 F fV. 421. 


same 
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same debt; so if the PlaintiflP’s own book appeared to 
be crossed, and the money paid before the action 
brought.” (a) 

Sir Joseph Jekyll here takes, as a circumstance, that 
tlic Defendant at law was not apprised that he had such 
a receipt in his custody; even if given to himself, he 
might not be apprised that it was in his custody, but he 
must have known that it had been given; and then the 
question would have been, whether he should not have 
filed a bill praying an injunction till discovery, and then 
have gone to law ? That would have been so, unless the 
Defendant at law was not himself tlic person who paid 
the money, but represented some one by whom it was 
paid; in which case the fact would not be in his own 
knowledge, {b) 


1818. 

PaoTH£SOS 

V. 

Forman. 


1 have some recollection, and may find a note, of 
Mantling v. Mestaer. Lord Thurlano was very te¬ 
nacious of the doctrine, that a party who had an oppor¬ 
tunity of trial at lawj and would not avail himself of it, 
could not come here. If the Court would allow that in 
any case, at least the case should be extremely clear. 
Where a question depends on papers the existence of 
which the Defendant at law knew, and by which he 
might have explained the fact, that perhaps is not so 
clear a case, that the Court will interfere. 


(rt) 2 P. JV. 42S. 

(5) “ Deshorough v. Adlard^ plea of n*nngs exor, whicli 
February 24. 26 Car. 2, was dismissed, because this 

167|. The Plaintiff exhibited plea must needs be contrary 
a bill to be relieved against a to his own knowledge.”— 
verdict and judgment at law, Lord NottinghanCs MSS. 
obtained against him upon a 

Voii. II. R 


The 
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1818, 

PhOTHEllOE 

V. 

Foumav. 

1819, 
Jlfay 22. 


Jlfay 24. 


Injunction to 
stay execu¬ 
tion, or sale 
under execu¬ 
tion ; when 
granted. 


The case having been again mentioned, the Lord 
Chancellor intimated that ho remained of opinion that 
the question was legal ; that the PlaintilF had shown 
no titl^ to relief in equity, and that he could not have 
succeeded at law. 


T/ic Lord Chancellor. 

I have read the papers again, and my decided opinion 
is, that the injunction must be dissolved. 

Injunction dissolved, (a) 

Reg. Lib. B. 181S, fol. 1164. 


(o) See SnoivbaU v. Vicaris, 
Bunb. 175. Hanbeif v. Ver¬ 
non, 2 Cox, 12. Chennel v. 
Churchman, 3 Bro. C. C. 16 n. 
Withal V. Liley, Forr. 94. 
Kensin^on v. White, 3 Price, 
169. Whitmore v. Thornton, 
3 Price, 231. Field v. Beau¬ 
mont, ante, vol. 1. 204. “In 
Boxve V. Wood, Michaelmas 
1816, the Lord Chancellor 
said, In general an injunction 
is never granted to stay exe¬ 
cution, except for want of 
appearance or answer; the 
parties ought to have applied 
sooner, and it would be ex¬ 
tremely mischievous to grant 
the writ in favour of persons 
who have lain by so long. 
An injunction is not granted 
to stay the sheriff from sell¬ 
ing property taken under an 
execution, unless it had been 


previously obtained against 
the Defendant to stay exe¬ 
cution ; and the sheriff thus 
enjoined must sell under sub¬ 
sequent executions, unless 
the Plaintiff will indemnify 
him. In a special case, an 
injunction to stay execution 
has been obtained on affida¬ 
vit, as where a warrant of at¬ 
torney had been obtained b)' 
fraud. 

Mr. Bell mentioned a case 
of Mootham v. Waskeii, in 
which a warrant of attorney 
having been fraudulently ob¬ 
tained, execution was stayed 
by injunction.” From Mr. 
Merwale's Notes; and see 
2 Maddock, Principles and 
Practice of Chancery, 1.31. 
132. Lord Courteney God- 
schall, 9 Ves. 473. Annesley 
V. Hookes, 3 Mer. 226. n. 
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BROWN w. PETRE. 


1818. 


Ma^ 25 . 


rr^HE bill stated) that by a lease of the 1st of June 
1768, Lady Stourton demised to C. Haddock, her 
executors, &c., an estate in the county of Lancaster, for 
ninety-nine years, if John Aspinal of Darwcn, then aged 
sixty years, William Asphial of Blackburn, then aged 
eighteen years, and John Aspinal of Salcnbury, then aged 
iifty years, or any of them, should so long live, subject 
to a yearly rent of 1/.; that the term became vested, on 
the 3d of November 1764, in Henry Brawn, and, after 
his death, in March 1815, in the Plaintiffs; the rever¬ 
sion, subject to the term, being vested in George Peirc, 
the Defendant; tliat JoJm Aspinal of Harwen died in 
1785, and John Aspinal of Salcnbury, in 1762, and 
William Aspinal was, at the Spring assizes for the county 
oH^ancastcr, \ii 17 67, convicted of stealing, and sentenced 
to transportation for fourteen years, and was accordingly 
transported to Nevo South Wales, and had ever since been 
resident in that colony ; that in 1795, J. Harper, recei¬ 
ver of the rents of the late Lord Petre, in whom the re¬ 
version of the premises was then vested, represented to 
Henry Bnrwu that, by the statute IP Car. 2. c. 6*. Lord 
Petre was entitled to tlic possession of the estate, William 
Aspinal not having been in England Hoy many years, and 
that Broxm would be dispossessed, unless lie agreed to 
pay to Lord Peirc twenty guineas a-year ; that Bi Own, 
being ignorant of the law, and not having any evidence 
that William Aspinal was then living, paid twenty gui¬ 
neas a-year for the premises, during about ten years, 
when Harper insisted that he should pay forty guineas 
a-ycar; and Brown, not being able to prove the life of 
IVilliam Aspinal, paid one half year’s rent at that rate; 
but finding then that JVilliam Aspinal was alive, refused 
to make any further payments : that it appeared by the 

R 2 register 


A lessee for 
years deter¬ 
minable on 
lives, having 
paid an ad¬ 
vanced rent 
during a dis¬ 
pute whether 
the last cestui 
que vie, who 
had been 
many years 
absent from 
the realm, 
was alive, and 
a demand of a 
farther ad¬ 
vanced rent 
being made by 
the lessor, on a 
bill by the 
tenant to re¬ 
cover those 


payments, a 
commission to 
examine wit¬ 
nesses to 
prove the 
cestui quo vie 
still living was 
issued, the 
plaintifl’pay¬ 
ing into court 
the arrears 
and accruing 
payments of 
the advanced 
rent, which he 
had been ac¬ 
customed to ^ 
pay. 
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register kept at the office of the Secretary of State, that, 
at the last muster, made in August ISOd, William Aspi- 
nal was living in Nevo South Wales, as a free British set¬ 
tler, and, from the statement of persons arrived from that 
place, that he continued living in 1808. 

The bill then stated correspondence between the soli¬ 
citors of the parties, containing various proposals for as¬ 
certaining the sum to be paid by Broum, on account of 
rent of the premises, since Michaelmas 1805, (the De¬ 
fendant claiming 40/. per annum, to 1810, and, from that 
time, 70/. 105. per annum,) but without effecting any con¬ 
clusive arrangement. 

The bill, alleging the death oiHenry Brown, in 1815, 
that the Plaintiffs were his administrators with the will 
annexed, and that it appeared, by a certificate of persons 
resident in New South Wales, dated the 18th of March 
1816, that William Aspinal was then alive, prayed an 
account of the sums of money which the Defendant, or 
any person b}' his order, &c. had received from Henry 
Brown, on account of rents of the premises by virtue of 
the lease, and that he might be decreed to pay what 
should appear due, and that the Plaintiffs might be de¬ 
clared entitled to remain in quiet and peaceable posses¬ 
sion of the premises, at the rent specified in the lease, for 
the residue of the term, if William Aspinal should so long- 
live, and that the Plaintifls might have a commission or 
commissions for the examination of witnesses in Nexv 
South Wales, and'elsewhere, beyond the seas, to prove, 
that the William Aspinal who was living in New South 
Wales is still living, and that he is the William Aspinal 
named in the lease. 

The Defendant, by his answer, insisted, that there was 
ho regular authenticated document to prove, that the 

William 


1818. 

Brown 

». 

Petbe. 
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William Asjnnal living in New South Wales is the nomi¬ 
nee in the lease; and that under the statute 19 Car, 2. 
c. a. he was entitled to the possession of the premises, 
and claimed the like benefit at the hearing of the cause, 
as if he had pleaded the statute in bar. 

Sir Samuel Romilly and Mr. Dowdeswell having, on a 
former day, in behalf of the Plaintiff, moved for a com¬ 
mission to examine witnesses, on affidavits of the identity 
of the nominee in the lease, and William Aspinal resi¬ 
dent in New South Wales, the Lord Chancellor now gave 
judgment. 

The Lord Chancellor. 

On this application, the question is, whether a commis¬ 
sion should be issued fortheexaminationofwitnessesto as¬ 
certain, whether a person who was some years ago trans¬ 
ported to New South Wales, and lately living there, is still 
alive, and if the commission should be issued, on what 
terms? That a commission must be issued, it is impossible 
to doubt. The statute (a) declares, that if persons for 
whose lives estates have been granted, shall remain be¬ 
yond the seas, or elsewhere absent themselves in this 
realm, by the space of* seven years together, and no suf¬ 
ficient proof be made of their lives, in any action com¬ 
menced for recovery of such tenements by the lessors or 
reversioners, they shall be accounted dead, and the 
judge shall direct the jury to give their verdict accor¬ 
dingly. It seems to me, that both at law and in equity, 
where it is necessary to produce sufficient proof^ that the 
cestui que vie is alive, the party would be entitled to ob¬ 
tain that proof by the means open to every other De¬ 
fendant, and in course by a commission for the exa¬ 
mination of witnesses. The statute also provides {b), that 

(a) 19 Car, s2. c. G. s, 2. “ (A) Sect. 4. .5. 

RS if 
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if there is an eviction of the tenement by virtue of the 
act, and it afterwards appears in proof, that the cestui 
que vie was living at the time of the eviction, the persons 
entitled to the estate, while his life subsists, may, by the 
means prescribed, recover the profits of the land during 
theirdispossession; and that, whether the action is brought 
during the life of the cestui que vie, or after his death. 


This case presents the peculiarity that, at a particular 
period, when the parties differed on the fact, whether 
Aspinal was living or dead, they came to an agreement by 
which the rent was raised from twenty shillings to twen¬ 
ty guineas, and, at a subsequent period, from twenty 
guineas to ^2/. If the cestui que vie is alive, injustice, 
the estate ought to have been held at the rent reserved ; 
but a difficulty in recovering the amount paid beyond 
that rent will be created by the dispute whether he was 
living; and it seems fair that the Plaintiff should continue 
to pay the '1*2/. aminm (not UXs.) which he has 
been accustomed to pay, without jn-ejudice to the ques¬ 
tion, whether he should not be relieved against so much 
of the payment as is additional to the rent reserved. On 
that point the question will be, wdiether it can be recover¬ 
ed as paid by mistake; it maybe represented to have 
been paid by agreement, under a doubt whether the ces’- 
till que T/V was alive or dead. 

“ His Lordship doth order, that the Plaintiffs be at 
liberty to sue out a commission for the examination of 
witnesses in New Smith Wales, to prove wliether William 
Aspinal, named in the indenture in the pleadings of this 
cause mentioned, is still living or dead, and, if dead, 
when he died; and the Defendants arc, in six days after 
notice thereof, to join and strike commissioners’ names 
with the Plaintiffs’ clerk in Court, or, in default thereof, 
the Plaintiffs arc to be at liberty to take out such com¬ 


mission 
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mission directcsd to their own commissioners; and it is 
ordered, that the Plaintiffs do pay tlie sum of 262/. 10s., 
being the amount of the rents of the premises in ques¬ 
tion, at the rate of 21/. annum, from Michaelmas 
day 1805 to Ladij day 1818, into the bank, with the 
privity of the accountant-general, &c.; and it is orderedi 
that the said Plaintiffs do continue to pay the said rent 
of 21/. per annum from time to time into the bank, &c.; 
and it is ordered, that the Plaintiffs do give security to 
be approved, &c. for the payment of the farther sum of 
2ll. per annum, in case the said William Aspinal prove 
to fie dead, fron) the time he so died ; but this is to be 
without prejudice.” 

Reg. Lib. A. 1817, fol. 2133. (a) 



V. 

Pbxre. 


(a) See Holman v. Extou, John St. Aubyn, 2 Cox, 375. Ex 
Carth. 246. Ca. Temp. Holt, 195. parte Grant, 6 Vcs. 512. Doe v. 
6 Ann. c. 18. Ex parte Sir Deakin, 4: Barn. ^ Aid. i'5Z. 


CAR WICK i;. YOUNG. 

Defendant moved that the replication filed in A reference to 

this cause ini>iht be withdrawn, and the bill dismiss- 1^*’® master to 

ed with costs for want of prosecution, and that the Plain- ther pro- 

tiff’s, or the Defendant’s clerk in Court, might pay the fawanfitf 

costs. The affidavit in support of the motion stated, 

that the Uefcndaiil’s clerk in Court having informed his ter! Says Si 

solicitor that no replication was filed on the 7th oi' May, pmceedings, 

without the 

an order of the Vice-Chancellor was obtained, dismiss- special order 

ing the bill for want of prosecution; that from the °,fhkh 

refusal of the Defendant’s clerk in Court to procure the giveorwith- 

usual six clerks’ certificate, on the ground that no notice procewhac-^ 

had been given to the Plaintiff of the Defendant’s in- cording to the 

.... , 1 I 1 circumstances 

tention to move to dismiss, the order could not be of each case. 

R1* drawn 
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drawn up; and that, on the 9th of Ma^t a replication 
was filed. 

At the same time, the Plaintiff had given notice of a 
motion for leave to withdraw the replication and amend 
the bill, not requiring any farther answer, and under¬ 
taking to file the replication again forthwith. The 
affidavit in support of that motion stated, that the bill 
was filed to compel specific performance of an agree¬ 
ment; that the Defendant refusing to pay rent, and the 
Plaintiff having proceeded to recover it at law, an in¬ 
quiry before the Master was directed, whether the 
Plaintiff’s proceedings at law' and in equity were for the 
same matter, and the Master reporting in the negative, 
his report was confirmed; that a second reference to the 
Master for the same purpose had been since obtained by 
the Defendant, but the order had not been drawn up; 
and specified the intended amendment. 

Sir Samuel Bomilly and Mr. Wingjield, in support of 
the Defendant’s motion, insisted that the Defendant was 
entitled to move to dismiss the bill without giving 
notice, and that the replication filed after the order w'as 
pronounced, though before it had been drawn up, was 
too late. The Attorney-General v. Finch {a). In no in¬ 
stance has a Plaintiff been permitted to withdraw, for 
the purjiose of amendment, a replication filed to prevent 
the dismissal of the bill. 

Mr. Healdf against the Defendant’s, and in support of 
the Plaintiff’s, motion. 

The case cited is not applicable to the present ques¬ 
tion ; the reference to the Master to inquire whether 

(c) 1 Ves, Sea. SGs. Sec Reynolds v. Nchon^ S Alad. eo.Ztori- 
V»er V. Lorimer^ 1 Jac. <15- Walk, 284, 

the 
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the proceedings at law and in this Court are for the 
same matter, suspends all proceedings till the report. 
In Moudey v. Basnetty stated in a note to Boyd v. 
Heinzelman (a), the order expressly reserved to the 
Plaintiff liberty to proceed pending the reference; 
and in Mills v. Fry (b), your Lordship states, that 
without such reservation all proceedings are stayed. 
The Defendant having thus prevented the Plaintiff 
from proceeding either at law or in equity, clandestinely 
instructs counsel to move the dismission of the bill for 
want of prosecution. The replication ought not to have 
been filed; it was unnecessary as well as irregular. 


1818. 

Carwick 


V. 

YoDNfi. 


Sir Samuel Bomilly, in reply. 

The Defendants, in April, gave notice of a motion for 
a reference to the Master to approve a lease; a suffi¬ 
cient proof that they did not consider proceedings stay¬ 
ed. It has been understood, that the order staVvS the 
proceedings at law, but not in equity. 

The Lord Chancellor. 

It would not be difficult, in the particular circum¬ 
stances of this case, to dispose of it; but it is important 
to settle the practice of the Court, and for that purpose 
I wish the register to make inquiry, and certify the 
result. 


The opinion which I expressed in Mills v. Fry, (which 
seems scarcely supported by Mousley v. Basnett,) pro¬ 
ceeded not only on the communication of the register, 
but on the consideration of a difficulty that has often 
occurred to me, and which induces me to doubt whether 

y (ffl) 1 Ve«. 4- Bca. 381. 

(b) 5 Fes. Sf Bea, 9, 

there 
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there is any general rule on the subject. Suppose an 
action brought on the Northern Circuit in Michaelmas 
term, ami a bill filed in the same term, and the common 
order for a reference, alleging that the Plaintiff proceeds 
for the same matter at law and in equity; in such a 
case, I do not think it wholesome that proceedings 
should be stayed; because, in all probability, the report 
of the MovStcJ- would be obtained long before any thing 
effectual could be done at law; but if the Master reports 
that the proceedings were for llie same matter, and the 
Pluintiirafterward chuscs to jnocced in equity, the Court 
would direct him to pay the costs of the proceedings at 
law. Siip]>osc an action to be tried between Easter and 
Trinity term, and a bill filed when the parties were 
going to trial; unless the Master’s report could be ob¬ 
tained witlun the first four days of the next term, before 
the question was decided, execution might be taken. The 
terms of the order in Mouslcy v. Basneti, allow the 
Plaintiff to proceed at law without any restraint; if the 
order is so drawn, regard being bad to the period at 
which the action was commenced (ind the bill filed, exe¬ 
cution might issue before the question could be decided. 
1 doubt, therefore, whether there is a general rule; but 
if tlie register, on examination, finds, that it has been 
the constant course to stay the })rocecdings at law and 
not in equity, that established practice would be more 
satisfactory than any opinion ol my own. 


y Mr. Heald. The mischiel' suggested arises from the 
delay of the party in not filing the bill sooner. 


The LoED CllAXCELLOE. 

If the party is early in one Court and late in the 
other, all the inconvenience is that of which he is the 
author. 


I 
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I abide by the authority of the Attornnj-Gcneral v. 
FinrJi^ but it is not af)})licah]c to this cane, which depends 
on its circumstances. I think it not necessary to obtain 
the six clerks' certificate before the motion to dismiss. 1 
am satisfied that, by the practice of the Court, it is 
enough to produce the certificate on applying to have 
the order drawn up. The clerk in Court should not 
have refused to procure the certificate, but it would be 
impossible for the Court to suffer the Plaintiff to take 
advantage of a slip in the conduct of an officer of 
the Court. Whatever may be the certificate of the re¬ 
gister, this case niust be decided on its circumstances, 
and with reference to the fad, that the matter was in a 
situation in which it was very difficult for any one to 
know how to deal with it. 


t4S 


1818. 

Carwick 


V. 

Young. 


The I.ORD Chancellor. 

On a search in the register’s office, the result of which May IG. 
has been communicalf,'d to me, the general rule appears 
to be, tliat the Plaintifi’ is not at lihciiy, after an order 
tor election, to proceed either at law or in etjuity; but the 
Court, in tlie particnlar circumstances of each case, will 
give liberty to proceed, as those particular circumstances 
require; and accordingly, in some of the orders, the party 
has been allowed to proceed, in others, he has been di¬ 
rected to give judgment, with an express restraint against 
taking out execution. There is no case in which the 
Court would not modifv the rule according to circum- 
stances. 

The Lord Chancellor intimated, that, under the cir- May 28 . 
cumstances of the case, considering the difficulty in the 
proceedings at law and in equity, the cause ought to be 
reinstated ; and that without express permission to pro¬ 
ceed, 
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1818 . 


V. 

Young. 


ceed, which, in special circumstances, the Court would 
give, the order to elect stays proceedings at law. (a) 


(«) See Milk v. Fnj, i <) Ves, 
277. Coop. 107. Anon, 2 Madd. 
395. Broivnc v. Pointer, 5 
Madd. 24. Coupland v. Bra- 
dock, 5 Madd. 14. Hogue v. 
Curtis, ) Jac. Walk. 449. In 
Barker v. Dumares(pie, 2 Atk. 
119 Barnard. Rep. in Cha. 277. 


Lord Hardivkke “ gave the 
Plaintiff' leave to make a special 
election, viz. to proceed at law 
to recover judgment with a stay 
of execution, and likewise to 
proceed in this court for a dis¬ 
covery and an account of assets.” 


Rolls. 
June 15. 
IG. 17. 


GARRARD r;. GRINLING. 


Specific per¬ 
formance of a 
written agree¬ 
ment refused, 
on parol evi¬ 
dence that 
one term of 
the actual 
agreement was 
omitted. 


l^l^IIE bill stated w'ritten articles of agreement, dated 
the 24th of November J 807, by which the Defendant 
agreed to let to the Plaintiff a dwelling-house, malt- 
house, and twenty-five acres of lantl, i'or twenty-one 
years, from the 11th of preceding, at an annual 

rent of 88/.; and the Plaintiff agreed to pay the property- 
tax during the term, to provide straw for thatching the 
buildings, to keep the gates, stiles, barns, and bridges, 
in repair, (the Defendant finding rough wood for that 
purpose, and repairing the buildings), and to take all the 
live and dead stock, which the Defendant should think fit. 


to leave, at a fair valuation by two impartial persoiLs, and 
all the barley at the price at which the Defendant bought 
it, and to keep the malt mill in repair, the stone ex¬ 
cepted. 


The bill filed on the 22d November, 1809, prayed 
the specific performance of the agreement, and compen¬ 
sation for the time which had elapsed since the lease 
ought to have been granted. 


The 
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The answer of the Defendant stated, that the written 1818. 
agreement did not contain all the terms upon which the 
lease was to be granted; the Defendant having stipulated v. 
that live hundred coombs of malt should be made yearly Grinung. 
during the term by the Plaintiff^ and that the lease should 
contain a covenant on the part of the Plaintiff, not to 
assign the premises without the consent of the Defendant, 
and proper covenants for farming the lands : that the 
Plaintiff prepared the agreement stated in the bill, and 
brought it to the Del'endant for his signature, who, having 
attempted to read it, but not being able to make it out, 
observed to the Plainli|l‘and his brother John Garrard^ 
who was then present, that he supposed he should find it 
right; to which the Plaintiff and his brother replied, that 
it certainly was: and the Defendant, not supposing that 
the agreement was prepared in any manner diflerent 
from the terms stipulated, and confiding in the assur¬ 
ances of the Plaintiff and his brother, that he would 
find it right, was induced to sign it, without having 
read, or shown it to any person, on his behalf; but that 
the Defendant would ‘not have executed any agreement 
for letting the premises, if he had not understood that 
proper covenants, to the ellect stated in the answer, were 
to be introduced into the lease. 

John Garrard, the brother of the Plainliflj deposed, 
that on the :J3d o\' Novcnihi r, 1807, the Delendant pro¬ 
posed to let the premises to the Plaintiff, at a rent of 
867., and, on the terms specified in the written agreement, 
as to taking the stock and rejiairs, the Plaintiff undertak¬ 
ing to make annually seven hundred coombs of mall; 
that the Plaintill’ and the witness agreed to those terms, 
except as to the quantity of malt to be made, in lieu of 
which it was proposed by the Plaintiff to undertake to 
make annually five hundred coombs only, to which the 
Defendant assented; and also except as to the rent of 867., 

ni 
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which the Plaintiff' proposed to pay 84/. only, 
Ga&rard the Defendant refused to accept; that, on the fol- 

Gri*^ 6 Plaintiff* having resolved to accept the 

proposal, with the alteration of the quantity of malt, from 
seven hundred to five hundred coombs, the witness re¬ 
duced the proposal to writing, in the form of an agree¬ 
ment ; and, on the same day, went with the Plaintiff to 
the house of the Defendant, for the purpose of complet¬ 
ing the same, when the Defendant required 88/. j)cr an¬ 
num rent, instead of 867.: that the Plaintiff’ expressed 
himself willing to give 86/., and the w itness informed the 
Defendant that he had prepared an agreement according 
to the terms moitioned the evening before; and, in the 
expectation that the Defendant vvt)uld accept 86/., inter¬ 
lined the word six after the word eighty, and then deli¬ 
vered, the agreement to the Defendant for his perusalj 
w'ho accordingly read the same over from the beginning 
to the reservation of the rent, to which he objected, and 
wrote the word ci^hl over the word six ; that the witness 
ren)onstrii1ed with him for so doino- but tl)e Defendant 
positively rei'used to make arjy litither alteration in the 
rent, and continued to ix-ati the agreement few two or 
three lines further, vviien lie gave it to the witness, and 
requested him to read it; that the witness read the whole 
agreement from the beginning to the end, distinctly arid 
aloud, in the })rescnce of the IMaintifl’mid Deiendant, and 
of So2)1na PJiiipof, the Defendant’s housekeeper; upon 
which the Deiendant expressed himself perfectly satis- 
fie<l, and the agreement was signed by both parties, the 
i.)efcndant observing to the Plaintiff’, that if any thing 
had been omitted respecting covenants, or any thing 
which they had talked over the day before, he supposed 
it would be agreeable to them to have it inserted in the 
lease, to which the Plaintiff and the witness assented, 
saying, that they did not dcsii-e to have the lands with¬ 
out proper covenants; and the Deiendant proposing that 

the 
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the agreement should be left in the hands of thfe witness, 1818 . 

on behalf of both parties, he immediately took posses- Garrard 

sion of it. »• 

IGrinung. 

Sophia Philpot deposed, that the last witness read, as 
part of the agreement, a clause requiring five hundred 
coombs of malt, to be made annually on the premises; 
and that, in the conversation preceding the signature of 
the agreement, it was stipulated that the Plaintiff should 
not assign the lease without the consent of the De¬ 
fendant. 

Mr. Hart and Mr. Roupdl, for the Plaintiff. 

^'ho written agrconient, which it appears was read to 
the Defendant, and in which he inlroduccd an addition 
to the rent, is the actual contract, and supersedes all 
previous proposals. Tlierc is no evidence that the 
written agreement varies from the intention of the par¬ 
ties ; the covenant against assignment never formed a 
term of the contract; and the covenant to use the malt- 
house is included, without express stipulation, as an 
usual covenant, according to the custom of the country. 

Mr. Bell, Mr. IVdlicrvll^ and Mr. Pepys^ for the De¬ 
fendant. 

I'he bill, seeking the s})ccilic performance of an agree¬ 
ment different from that which the parties intended, 
nmst be dismissed. 'fhe Marquesa 'Ibivuslioid v. Stan- 
groom (ff), Woollam v. Hearn (Z>), Higginson v. CYowes 
(c) A covenant for making a certa.in quantity of malt, 
is not within the principles established in Church v. 

Broxm (d), a usual covenant. 

(«) 6 Ves. .'528. Vt's. .519. Krjtnedj/ v. Bee, 5 

(b) 7 Vcs. nil. Mcr. l ll. 

(r) 15 Ves. 516. 1 Ve.'t.S)- liea, (d) 15 Vcs. 2.5.V. 

524., and see Clarke Grant, H, 


The 




GaIiIiaho 


V. 

Grinukg. 
June 17. 


C^ES IN CHANdEEY. 

TJie Master of Rolls. 

On reading the pleadings apd the evidence, I am of* 
opinion that the Plaintiff has not established a case 
fdf the specific performance which he prays. It 
is incumbent on the Plaintiff, in such a suit, to satisfy 
the Court that he is entitled to specific performance of 
the very agreement stated in the bill; insisting on a 
written contract, the question must be, is that written 
contract conformable to the actual contract ? It is cer¬ 
tainly competent to the Defendant to show, that by 
fraud, or mistake, or otherwise, the written contract and 
the actual contract differ; and it is established by the 
evidence on the part of the Plaintiff, that such is the 
fact in this case. 

Without imputing fraud to the Plaintiff^ it appears 
that by some inadvertence, this written contract has not 
included the terms on which the parties had agreed. It 
was a part of the agreement on the 23d of November, 
that the Plaintiffl if he took the malt-house, should 
make annually five hundred coombs of malt; a fact not 
disputed on the part of the Plaintiff^ but proved by his 
brother. On the 24th of Nux)embej', the parties having 
previously adjusted all points except the amount of rent, 
the Plaintiff is willing to accede to the Defendant’s 
terms in that article, and a written contract is prepared 
by the Plaintiff^ That contract, detailing in particular 
many of the terms that are to constitute the covenants 
to bo contained in the lease, specifying payment of the 
property tax, repairs, and a valuation of the stock, yet 
wholly omits that which appears to have been the sub¬ 
ject of discussion at the moment of drawing it, the five 
hundred coombs of malt. 

It is insisted, that the omission is immaterial, be¬ 
cause the agreement contemplated a future lease, which 

would 
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would include all proper covenants) and that it is neither 
necessary nor usual in executory contracts, to enumerate 
all the covenants to be inserted in a lease. If the cove¬ 
nant relative to five hundred coombs of malt falls within 
the description of a usual covenant, it required no spe¬ 
cification, but was incidental to the contract, and impli¬ 
citly included in it. But can such a covenant be so de¬ 
scribed ? It is not necessary to inquire particularly into 
the nature of usual covenants; the parties cannot ingraft 
on a contract specifying covenants in a future lease, any 
covenant which is not of that description. The written 
contract, if to be specifically executed, is the guide to 
the Master in approving a lease conformable to it ; and 
this contract would clearly not authorise the insertion of 
a covenant for malting five hundred coombs; not an 
usual, but a peculiar, covenant, imposing a specific ob¬ 
ligation on a party who without it would take the pre¬ 
mises, unfettered by restriction in the use of them. 
The written agreement was brought by the Plaintiff for 
signature, not after a considerable interval, when he 
might have forgotten^ the previous stipulations, but at 
the instant; and while it specifies a number of covenants 
usual and proper, which it was not necessary to specify, 
totally omits those which had at that moment been the 
subject of discussion. 


1818. 

GAfiBAfiD 

V. 

Gbikling. 


Without adverting to the question, whether the agree¬ 
ment was so read to the Defendant as to inform him 
that the covenant with regard to malt was not included, 
it is clear that the Defendant signed it under a repre¬ 
sentation, that if any of the terms of the real contract 
were omitted, they should be inserted in the lease. The 
Defendant seems afterwards to have objected to the 
transaction, and on the question, whether the lease 
ought to contain a covenant against assigning without 
the assent of the landlord, the witnesses differ. It does 
Vox,. II. S not 
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Gaiuubd 

Gbinuno. 
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not appear that a new contract was ever concluded be¬ 
tween the parties; the bill seeks performance of the 
written contract; and the single question is, whether, as 
thf pleadings are framed, and with a bill insisting on the 
written as tbe actual agreement, the Court can decree per¬ 
formance of a contract, which it is clear on all hands is 
not the true, and compel the Defendant to execute a 
lease not providing the cautions which he imposed on the 
Plaintiff? 

Without adverting to collateral matter, the probable 
motives of each party, it is enough to say, that on a bill 
for specific performance, when it is certain that the 
written is not the actual contract, when the Court must 
decree performance, if at all, with supplemental varia¬ 
tions, establishing an agreement, the terms of which are 
some in writing, some parol, after a great lapse of time, 
and with compensation for the period expired, while the 
doubt depended, in such a case, the Plaintiff cannot be 
declared entitled to relief. 

The bill must be dismissed, but without costs. The 
real subject of dispute was the restraint of assignment, 
and on that part of the case I am not perfectly satisfied. 
I shall follow the example of the late Master of the 
Rolls in Woollam v. Herne, {a) 

Bill dismissed without costs. 

Reg. Lib. A* 1817> fob 2076. 


(o) 7 Fit#. 211. 



CASSfl IK CHANOEEY. 


til 


SMYTHE SMYTHE. 


UlS. 



May 28. 


rilHE supplemental bill in this cause («), filed on the 
\5\h.oi April 1818, stated, that since the Defen¬ 
dant put in his answer to the original bill, he had 
marked for cutting a large quantity of timberlike trees, 
unfit to be cut as timber, or in a due course of Ctitting; 
and prayed, that the Defendant might be restrained fr&m 
felling or cutting any timber or other trees on the 
estates in question, unfit to be cut or felled in a due 
course of cutting or felling, or not come to maturity and 
fit to be cut as timber. 

The answer of the Defendant denied that he bad mark¬ 
ed any trees which were unfit to be cut as timber, or in 
due course of cutting. 


A tenant for 
life without 
impeachment 
of waste, not 
restrained 
from felling 
trees fit for the 
purposes of 
timber, 

though young, 
and not such 
as would be 
felled in a 
course of hus¬ 
band-like 
niaiiagcmcnt 
of the estate. 


On this day, the Plaintiff moved for an injunction to 
restrain the Defendant from cutting any timber or other 
trees or saplings standing on the lands mentioned in the 
pleadings, that are unfit to be cut or felled in a due and 
fair course of husbandry. 


The affidavits in support of the motion (filed before 
the answer to the supplemental bill) stated, that the 
Defendant had marked for cutting every tree, however 
young, that could be sold; that if some of the oak trees 
marked should be'eut, great waste would be committed, 
and irreparable loss ensue, and the saplings left would 
perish. According to the affidavits in reply, a very small 
proportion of the oak trees marked to be felled mea¬ 
sured less than nine cubical feet, and no injury would 
ensue to the saplings or trees left, by felling those 
marked. 

(a) Reported ante, vol. i. p. 252. 

8 2 


The 
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1818 . 

Smtthe 

V, 

Smtthe. 


The Solicitor-General, and Mr. B^se, in support of the 
motion, cited the Marquess of Dcmonshire v. Ijidy San- 
dys (a), and Ijord Tanmorth v. Lord Ferrers, (l>) 

Sir Samuel Romillyf Mr. JBellf and Mr. Dcwdeswellt 
against the motion. 

The Lord Chancellor. 

A tenant for life, without impeachment of waste, is 
clearly not compellable to cut timber, in such way, as a 
tenant in fee would think most advantageous, but is en¬ 
titled to cut down any thing that is timber. This mo¬ 
tion requires an alRdavit, pledging the deponent, that the 
trees about to be cut are not fit for timber. It is settled, 
that a tree, wmch a tenant in fee, acting in a husband¬ 
like manner, would not cut, may be cut by a tenant for 
life, unimpeachable of waste, provided that it is fit for the 
purpose of timber. A tenant for life, unimpeachable of 
waste, might cut down all these trees, without question, 
at law; and to subject him, in this Court, to the rules 
which a tenant in fee might observe, for the purpose of 
husband-like cultivation, would deprive him of almost all 
his legal rights. If the trees are so far advanced as to 
become timber, the tenant may cut them down, though 
they are in a state to thrive, and though cutting them 
down would injure the saplings. It is not sufficient to 
state, that this is thriving wood; it must be thriving wood 
not fit for the purposes of timber, I cannot determine 
whether a tree, measuring less than nine cubic feet, is, 
or is not, fit for purposes of timber. If the Plaintiff files 
an affidavit, stating, that trees measuring less than nine 
cubic feet are not fit for purposes of timber, that must 
be met. In the cases referred to, the injunction restrained 

(c) 6 Vet. 107. (h) 6 Fes, 419. 

the 
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the tenant for life from cutting trees unfit to be cut as 
timber. 

Injunction refused, {a) 


253 



V. 

SntTHB. 


(a) On the equitable rule 
which restrains a tenant for life 
without impeachment of waste 
from felling timber-trees unfit to 
be felled as timber, see Lord 
Castleman v. Lord Craven, 22 
Fin. Ad. 523. 2 Eq. Ca. Ab. 758. 
Obrien v. Obrien, Amb. 107. Per- 
rot V. PcrrotfS Aik. 94. Chamber^ 


layne v. Dummer, 2 Bkk. 600. 1 
Bro. C. C. 166., 5 Bro. C. C.5i9. 
Strathmore V. Bowes, 2 Bro. C. C 
88., 2 Bkk. 673. 1 Cox. 263. 
Marquess of Downshire v. Lady 
Sandys, 6 Fes. 107. Lord Temi^ 
worth V. Lord Ferrers, 6 Fes, 
419. 


WILLIAMS t;. WILLIAMS, 


June 10. 


rilHE bill stated, tljat, previously to November 1817, the 
Plaintifis and the Defendant were concerned as 
partners in coaches running from Heading to London, 
anfl back; that by articles of agreement, dated the 4th 
of November 1817, the Defendant agreed to sell to one 
of the Plaintiffs his share in the business, with a condi¬ 
tion, that he should not at any time after November., be 
in any manner concerned in any coach running from 
Reading to London, or from London to Reading, or in 
any other coach that might in any manner injure the 
business then carried on by the Plaintiffs; that the De¬ 
fendant had lately begun to run a coach from Pang- 
bourne, about six miles beyond Reading, to London, and 
from London to Pangbourne, passing through Reading, 
and running thoughout the same road as the coach of 
the Plaintiffs, to the great injury of their business. The 

S 3 ' bill 


A coach mas¬ 
ter having sold 
his share of 
the business to 
his partner, 
with an under¬ 
taking not to 
be concerned 
in any coach 
running from 
R. to London, 
or prejudicial 
to the business 
which he had 
sold, an in¬ 
junction was 
granted re¬ 
straining him 
from running 
a coach from 
P. through R, 
to London, 
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bill prayed a specific performance of the agreement, and 
an injunction. 

The allegations of the bill being verified by affidavit. 
Sir Samuel Romilly moved for an injunction. 

“ His Lordship doth order, that an injunction be 
awarded to restrain the Defendant, his servants and 
agents, from running any coach or coaches from London 
to Reading, and back again from Reading to London, as 
in the Plaintiff’s bill mentioned, until answer and far¬ 
ther order.” 

Reg. Lib. B. 18l7j fol. 1035. (a) 

(a) It has been long settled, against the violatioifj of such 
that covenants restraining the covenants, Harrison v. Gardner^ 
exercise of a trade in a jmriicu- 2 JMadd, 198. Williams v. Wil- 
lar place, as contradistinguislicd Hams, supra. Shackle v. Baker, 
frbni covenants in general re- 14 Ves. 4fi8. Cruttivell v. Lpe, 
straint of trade, are valid, itfi/c/ic/ 17 Ves. 53.5. See Hardy v. 
v. Reynolds, (which collects the Marlin, 4 Sro, C. C. 419. n. 
earlier authorities) 1 P. tF. 181. 1 Co.r. 26. Barrett \. Blagrave, 

10 Mod. 27. 85. 130. Borf. 296. 5 Ves. 555. 6 Ves. 104. Bozon 

Cl 

Cheswan v. Mainhy, Fort. 297. v. Fartow,! Mer. 459. But the 
2 Str. 739. 2 Lord Raym. 1456. mere sale of the good will of a 
1 Bro. P. C. Ed. 'Poml. 254. trade, imposes no obligation on 
Calmer v. Clark, 7 Mod. 230. un- the vendor to forbear the exercise 
der the name of Clerkey. Comer, of the same trade. Shaclle v- 
Ijce Rep. Temp. Hardwicke, 53. Baker, Criiilntcll v. Lye, Kennedy 
.Davis v. Mason, 5 T. R. 118. v. Lee, 5 il/cr. 441., nor it becnis 
Bmm v. Guy, 4 East, 190. Gale will Courts of Equity execute a 
V. Reed, 8 East, 80., and a Court contract for the sale of good will, 
of Equity wilf compel the spe- Baxter v. Conolly, 1 Jac. ^ 
cific performance, and enjoin Walk. 576. 
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JOB w. BARKER. 

ri^HE Plaintiffs having amended their bill after an- 
swer, took exceptions to the answer to the amended 
bill, to which the Defendant submitted, and put in a 
farther answer, and, on the 30th of May, the Plain¬ 
tiffs obtained a reference to the Master to look into the 
Plaintiffs’ amended bill, and the Defendant’s answer, and 
farther answer, and the exceptions taken to the former 
answer, and certify whether the answers were sufficient 
in the points excepted to. The Master was attended on 
the exceptions, but before he had made his report, the 
PlaintijSs, on the 8d of JunCi obtained an order, alleging 
that the Master had allowed one or more of the ex¬ 
ceptions, to amend the bill, and that the Defendant 
might answer the exceptions so allowed by the Master, 
and the amendments at the same time. The Defend¬ 
ant now moved to discharge that order for Irregularity. 

Mr. Shadwell, for^hc motion. 

Mr. Agar, against it. 

The Lord Chancellor. 

The order obtained was against all practice: the pe¬ 
tition, that the Defendant may answer the amendments 
and exceptions at the same time, ought to state, that the 
Master has made his report, and certified the answer to 
be insufBcicnt. 

Order discharged with costs. 

Reg. Lib. A. 1817> fol. 1250. 



June 20. 


After a refer¬ 
ence t6 the 
master of ex- 
cepdona to «a 
answer, an or¬ 
der fer leave 
to amend, and 
that the de¬ 
fendant might 
answer the ex¬ 
ceptions and 
amendments 
at the same 
time, obtained 
before the re¬ 
port, on the 
allegation that 
the master 
had allowed 
some of the 
exceptions, 
discharged 
with tosts. 
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1818, 


Jutif 33. 34, 

Estates being 
conveyed, 
among other 
purposes, to 
secure a debt 
of compara¬ 
tively small 
amount, the 
Court will not 
direct a re¬ 
lease upon 
payment into 
court of the 
largest sum to 
which the 
debt can in 
probability 
^amount; the 
incumbrancer 
being entitled 
to retain the 
security till 
the debt is dis¬ 
charged. 


POSTLETHWAITE v. BLYTHE. 

Tji STATES in Jamaica having been conveyed to 
trustees, in trust, inter alia, to raise money for the 
payment of a debt due to the Plaintiff, the bill in this 
cause was filed to compel payment. By their answer, 
the Defendants the trustees disputed the amount of the 
Plaintiffs* claim, and having paid into Court a sum of 
2661/. 25. 3d.f they moved before the Vice Chancellor, 
that upon payment into Court of the farther sum of 
4084/. 11s. (amounting with the former sum to 6695/. 
135. 3d., the utmost extent of the debt claimed) the 
Plaintiff might release the estates. The Vice Chancellor 
made the order, on payment into Court of an additional 
sum for securing the Plaintiffs* costs, (a) 

On this day, the l^laintiff moved to discharge the Vice 
Chancellor’s order, 


Mr. Bell and Mr. Healdf for the motion. 

An incumbrancer cannot be compelled to release the 
estate before he has actually received his debt. In no 
instance has the Court directed a creditor who contract* 
ed for real security, to accept the security of stock. 


The Solicitor-General and Mr. Maddockf against the 
motion. 

The amount due to the Plaintiff can be ascertained 
only upon taking a long account; the Defendants are 
ready to make any further payment into Court necessary 
as a provision against the depreciation of stock, and for 
pecuring the largest sum to which the Plaintiff can by 


possibility 


(«) Postiethwaite v. Blythe, 5 Madd. 242. 
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possibility be entitled; but the Court will not sanction 1818. 
the injustice of coniining estates worth 70,000/., pending ' 

the investigation of a claiip which cannot eitceed a tenth tbwmtb 
part of that sum. Blytke, 


The Lord Chancellor, 

This order supposes the possibility, that the fund 
paid into Court may be deficient to satisfy the mortgagee, 
and then requires him to accept for that deficiency the 
personal security of the trustees; is it not too clear for 
argument, that such an order is wrong in principle ? 


The rules of the Court with regard to mortgagees 
have been strongly impressed on my mind by the con¬ 
duct of two distinguished practitioners. Mr, Lloyd con¬ 
stantly protested, that he never would, on the part of a 
mortgagee, consent to a sale; and the late Mr. Mad- 
docks, who was himself a mortgagee for 20,000/. on a 
Welsh estate, refused his concurrence in a sale, to the 
great dissatisfaction lof Lord Thurlaw. They both 
maintained, one on behalf of his client, the other of 
himself, that the mortgagee was entitled, before he re¬ 
linquished the estate, to have the money, not in the 
hands of the accountant-general, but in his own. It 
was not till a late period that it was contended that a 
mortgagor was bound to show his mortgage-deeds to a 
person contracting for the purchase of the estate, (a) 
The mortgagor is entitled to say to the intended pur^ 
chaser, that if he choose to take his chance of title, he may, 
on payment of the mortgage-money, have a conveyance. 
The general doctrine of the Court is, that if the party 
claiming to redeem will take the mortgagee’s word for 
the sum due, and will pay it, the mortgagee must con-, 
vey; but when the mortgagee states a certain sum to be 


(«) See Anon, Mot. 246. 


due, 



m 

1818 . 

POSftE- 

TtttfAlTE 

I#. 

Blythe. 


June 24. 


June 22. 

On a bill for 
discovery, and 
a connnission 
to examine 
witnesses 
abroad,in aid 
of the defence 
to an action, 
the plaintiff^ 
having ob¬ 
tained the 
common in¬ 
junction for 
want of an an¬ 
swer, was held 
entitled to a 
commission, 
and to extend 
the injunction 
to stay trial. 
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due, the Court will not order him to re-convey on pay¬ 
ment of that sum into Court; placing him in this situ¬ 
ation, that if that sum is more than sufficient to satisfy 
his demand, he shall not have the surplus, if not 
sufficient, he shall have only personal security for the 
difference. 

This case seems to me within these general principles; 
but I will examine the papers. 


T/ie Loud Chancellor. 

I take it to be contrary to the whole course of pro¬ 
ceeding in lliis Court, to com{)el a creditor to part with 
his security till he has received his money. Nothing 
but consent can autliorisc me to take the estate from the 
Plaintiff before payment. 

Order discharged. 


BOWDEN r. HODGE. 

rpiHE bill prayed, that one or more commission or 
commissions might be issued for the examination of 
witnesses at lligat Lubcc, Hamburgh^ and elsewhere be¬ 
yond the seas, as to the several matters in the bill men¬ 
tioned, and that the Plaintiffs might be at liberty to 
make use of the depositions of such witnesses upon the 
trial of the action commenced by the Defendant, and in 
the mean time, that the Defendant might be restrained 
by injunction from proceeding in the action. 

On the 27 th May 1818, an injunction was granted, 
restraining proceedings at law till answer and farther 

order; 
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order ; V)ut the Defendant was in the mean time to call 
for a plea, and proceed to trial thereon, and for want 
of a plea to enter up judgment but execution was 
stayed. 



Bowden 

r. 


Hooqb. 


On the 8th of Junet the Plaintiffs moved before the 
Vice Chancellor, that a commission might be issued for 
the examination of witnesses at IUgcit JLuhcc^ and Ham- 
huigh, and that the injunction might be extended to slay 
trial. The affidavit of the Plaintiff& in support of the 
motion stated, that in January or February 1817, M. J. 
Hallery of Hamburgh) consigned to the Plaintiffs a quan¬ 
tity of linseed for sale on his account; that the seed was 
contained in barrels commonly used for that purpose, 
and duly branded with the official mark, denoting that 
the seed was grown in 1816; that the seed was sliij)pcd 
at Riga) examined, and re-.ship})ed, at LuIjcc and Ham¬ 
burgh) and accompanied by certificates from each of 
those places of its growth, examination, and shipment 
without alteration; that soon after the arrival of the 
seed at Hull) in Majrh 1817> H. Ross applied to the 
Plaintiffs, on behalf of the Defendant, to purchase a part 
of it, and went to the warehouse where it was deposited, 
and after examining the state of several of the barrels, as 
agent of the Defendant, entered into a contract with the 
Plainiills for the jiuKha'ie of two hundred and ninety- 
seven barrels, at tuo guineas a band, and wrote and 
delivered a bought note, describing the seed as “ new 
Riga sowing linseed, crop 1816 that one hundred and 
ninety-seven barrels having been delivered to the De¬ 
fendant, who paid for them the price stipulated, he soon 
afterwards applied to the Plaintiffs for an allowance, al- 
leging, that the seed did not correspond to the descrip¬ 
tion in the note; but the Plaintifls believing the seed to 
be such as described, refused to comply with his de¬ 
mands Michaelmas term, 1817, the Defendant 

commenced 
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commenced an action in the Court of Exchequer against 
the Plaintiffs, to recover damages, on the ground, that 
the linseed was not of the crop of 1816, but of bad qua¬ 
lity and unfit for sowing; that the Defendant’s solicitors 
refused to consent to a commission for the examination 
of witnesses abroad; that the Plaintiffs were advised, 
that they could not safely proceed to trial without the 
testimony of persons resident in HigOf Lubec, and Ham- 
burghi or elsewhere abroad; and that they had reason 
to expect and believe that they should procure, if they 
were allowed a commission for that purpose, such evi¬ 
dence as would enable them to make a good defence. 

The following order was made: — ** This Court doth 
order, that one or more commission or commissions issue 
out of, and under the seal of, this Court, for the examin¬ 
ation of the Plaintiff’s witnesses, at Rigay Lubec, and 
Hamburgh, returnable without delay; and, it is ordered, 
that the Defendant’s clerk in Court do, within four days 
after notice given, join and strike commissioners* names 
with the Plaintiff’s clerk in Court, or, in default thereof, 
that the Plaintiffs be at liberty to sue out such commis¬ 
sion directed to his own commissioners; and the Plain¬ 
tiffs are also to be at liberty to issue a duplicate and tri¬ 
plicate of such commission or commissions, if neces¬ 
sary ; and, if the Defendant joins in commission, it is or¬ 
dered, that eight days’ notice of the execution of the com¬ 
mission to the Defendant’s commissioners, or one of them, 
be deemed good notice, and that the commissioners be 
authorized to swear one or more interpreter or interpre¬ 
ters, who shall, upon his or their oath, solemnly swear, 
well and truly to interpret the oath or oaths and interro¬ 
gatories which shall be administered and exhibited to the 
witnesses to be examined, out of the English language, 
into the language spoken by the said witnesses, and also 
^0 interpret their depositions taken to the said interro¬ 
gatories ; 
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gatories («); and it is ordered, that the injunction grant¬ 
ed in this case, for stay of the Defendant’s proceedings 
at law, be extended to stay the trial of the action at law, 
until after the return of the said commission, or this 
Court shall make further order to the contrary; but, if 
any delay arises in obtaining the return of the said com¬ 
mission, the Defendant is to be at liberty to apply to this 
Court, respecting the same, as he shall be advised.” 

Reg. Lib. A. 1817, fol. 1949. 


1818. 

BovroKN 


V, 

Hoooe. 


On this day the Defendant moved to discharge the 
Vice Chancellor’s order. 

Mr. Aga}' and Mr. Boteler for the motion. 

It has been decided, wo admit, in Noble v. Garland (5), 
that a commission to examine witnesses abroad may be 
obtained before answcjr, if the time for answering is ex¬ 
pired ; but the present order proceeds to extend the in¬ 
junction to stay trial until the return of the commission; 
such an extension of the terms of the injunction is never 
made, except on an affidavit of belief that the answer will 
be material to the defence at law. At least the Court 


(a) See Smith v. Kirkpatrick, 
1 Dick. 105. Lord Viscount 
Belmore v. Anderson, 4 Bro. C. C. 
90. 2 Cox. 28 s. Tlie oath ad¬ 
ministered to the interpreter in 
that cause, required him to keep 
the depositions secret, until pub¬ 
lication passed; see the order 
from Lord Colchester's Notes, 
4 Bro. C. C. ed. Belt. 90. n. 

« 18 Nov. 167.7. 25 Car. 2. I 
' •stablished a rule that no alien 


be examined as a witness with- Examination 
out a motion first made in Court of Aliens, 
to swear an interpreter, that so 
the other side may know him, 
and take their exceptions to the 
interpreter; but for the present 
I allowed a witness at the hear¬ 
ing, because the exception came 
too late.” Lord Nottingham's 
MSS. 

{b) Coop. 222. 19 Fes . 572, 


wiU 
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will require the Plaintiff to give security. Foderinghdm 
V. Wilson, [a) 

Mr. Bell against the motion. 

The Lord Chancellor. 

As I understand, the question to be tried in the action 
at law is, v\hether the linseed sold bv the Plaintiffs to the 
Defendant was or not seed of a particular year. That 
question, in all human probability, must be decided by 
the testimony of witnesses in the country where the seed 
was grown. The Defendant may have good ground for 
believing that it is not the seed of the year specified, but 
all proof must come from that country. Without enter¬ 
ing into the question how courts of law deal with cases 
in which witnesses are abroad (^), it is a part of the an¬ 
cient jurisdiction of this Court, where a bill is filed for 
discovery, to compel that discovery, and to aid the trial 
of an action, by issuing a commission for the examination 
of witnesses in foreijrn countries; and the issuiim of that 
conunisaion would be absuril, unless the party had the be¬ 
nefit of it to produce testimony at the trial. 

I have a recollection of cases, in which it has been 
held, that the Defendant shall not have a commission, 
till he has answered, for nun constoi, that after hit. answer 
a commisHon will be necessary ; his ansver may enable 
the Plaintiff at law, also Plaintiff in cciiiity, to succeed at 
law. The case is different wlicn the Defendant puts in an 
answer which may be true, but the truth of which can 
be proved only by witnesses examined abroad. But it is 
the Defendant’s limit that his answer.is not filed in time. 
The rule of the Court is, that, if the time for answering 

(a) 222. li. 19 Vcs.o'iS. Cowp. I7'l, IIS. Furfpv.Kewn- 

n. /lam, Dougl. 419. Calliatid v. 

(A) See Mosli/n v. Fabrigof, Vatighan, I Fos,^ Pull. 210. 


1818. 


Bowdkn 

V. 

HoaaK. 


IS 
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is expired, the Plaintiff may have a commission before 
answer, otherwise the Defendant might deprive the 
Plaintiff of a commission, during all the period of orders 
for time. 


a6S 


U 19 . 

Bowdek 


V. 

Hodge. 


In the case in which the Court, granting the commis¬ 
sion, ordered the Plaintiff to give security, the parties 
had referred the matters in dispute to arbitration, but the 
arbitrator made his award two days after his authority 
expired, (a) 


The authorities referred to seem to have settled the 
practice, and it must not be altered capriciously. The 
object of granting the commission is to collect evidence 
for the trial; the consequence of which is, that, jn'ima 
Jacie, the trial must not take place till the return of the 


commission, {h) 

Motion refused, (c) 

(a) FodcringJiam v. iVilson, 
19 Ves. 373. n. 

(fi) See Nicol v. Vereld, 4 Fro, 
P. C. Ed. Toml. 41C. 

(c) The following are the prin¬ 
cipal cases on commissions to ex¬ 
amine witnesses in foreign coun¬ 
tries. Jessup V. Duport, Bar¬ 
nard. 192. Lowifier V. Whar- 
woody Bunb. 20. —— v. Bom- 
nejfy Amb, 62. Cooie v. Coole, 
1 Bro. C. C. 448. Akers v. 
Chanepy 2 Bro. C. C. 273. Old¬ 


ham V. CarletoHy 4 Bro. C. C. 88. 
Boiirdillonv. Alleyney 4 Bro. C. C. 
1 00. Cojamaul v. Verclsty 4 Bro. 
P. C. Ed. 'Poml. 407. Ficol V. 
Verelsty 4 Bro. P. C. Ed. Toml. 
41G. Cook V. Do}iovan, 5 Ves. 
«5' Bea. 76. Noble v. Garland, 
Coop. 222. 19 Ves. .372. Chc- 

vnnant v. Be la Cour, 1 Adadd. 
208. King V. Allen, 4 Madd. 
247. Thorpe v. Aiacaxdcy, S 
Madd. 218. Atkins v. Palmer, 
4 Barn. Sf Aid, 377. 
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1818. 


June 2S. 

The deposi¬ 
tion of 8 wit¬ 
ness examined 
previously to 
the decree, on 
his re-examin¬ 
ation before 
the master 
without an or¬ 
der for that 
purpose, sup¬ 
pressed with 
costs, on mo¬ 
tion of which 
notice was 
given four 
days after pub¬ 
lication. The 
usual order 
was afterwards 
obtained for 
his re-examin¬ 
ation, on in¬ 
terrogatories 
to be settled 
by the master, 
to matters to 
which he had 
not been be¬ 
fore examined. 


SMITH t;. .GRAHAM. 

OpHE decree, in this cause, directed a reference to the 
Master to take certain accounts, and the Plaintifife 
having carried in two states of facts charging the De¬ 
fendants with the receipt of various sums of money, on 
the 2d of Maj/f 1818, J". IT. Readj/ was examined before 
one of the examiners, as a witness in support of the 
charges, without any order obtained for that purpose, 
although he had been examined as a witness in the cause 
previous to the hearing. 

Mr. Jgar, for the Defendants, moved, that the depo-» 
sition on the second examination might be suppressed, 
referring to Browiing v. Barton (a), and Saw/er v. 
Bowyer. (b) 

Mr. Winthropf against the motion. 

1. The deposition is not irregular; the rule of the 
Court prohibits only examinations to the same matter to 
which the witness had been previously examined. It ap¬ 
pears here, by affidavit, that the examination was to dif¬ 
ferent matters. 2. It is too late to object to the exa¬ 
mination, even if irregular, after publication. The De¬ 
fendants had notice that this witness would be examined, 
and should have objected before they knew the effect of 
his evidence. The Court discourages objections to wit¬ 
nesses after publication. In Callaghan v. Bochfort (c), 
Lord Hardwiclce said, that it was never allowed to exhi¬ 
bit articles against the competency of a witness (a prac¬ 
tice equivalent to the modern proceeding by motion) 

(a) 2 DicJc. 508. (<?) 3 Atk. 643. 

(b) 2 Dkk. 639. 1 Sro, C. C. 

S88. 

after 
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m 


after publicatton» unless the elgection came to tlie kiihw- 
ledge of the party, after examination. ^ 

° SMlTft 

The Lord Chancellor; Graham. 

The single difficulty in this case arises from the period 
at which the motion is made, namely, after publication. 

The fact, that the examination is not to the same matters, 
is not an answer to the application. The established 
practice is founded on this principle, that the Court ex¬ 
pects to have the judgment of the Master, in the first in¬ 
stance, on the interrogatories, in order to prevent depo¬ 
sitions that may afiect the previous statement of the wit¬ 
ness. Adopting a rule to avoid the necessity of itself in¬ 
quiring, in every case, whether the examination is to the 
same matters, the Court, for that purpose, directs the 
Master to settle the interrogatories. 

Mr. Agar, Publication passed on the 21st qIl May^ 
and, on the 25th, notice of this motion was given. 

The Lord Chancellor. 

* . 

Let the depositions be suppressed with costs, but with¬ 
out prejudice to any application for the rc-examination 
of the witness. 

Reg. Lib. B. 1817, fol. 1228. 


On this day, Mr. Winthrop moved “ that W, J, Ready 
be examined as a witness on behalf of the Plantifts, un¬ 
der the said decree, to any matters to which he has not 
been before examined, and that it be referred to Mr. 
Courtenayi one, &c., to settle the in^rrogatdries for I hat 
purpose; which, upon hearing Mr. Agar, of counsel for 
the Defendants, is ordered accordingly.” 

Reg. Lib. B. 1817, fol. 1112. (a) 


1 

(a) See Browning v. Barton, 2 Dkk. 5()S. 

VoL. II. T 


Sawyer v. Bowyer, 
jj Dick. 


July 2. 
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,1818. 2 Dkk, 639. 1 JBro. C. C. 59B. Km. 360. PtirceUyf. M*Nimara, 

^ ■— Sandford v. Paul, 2 Dick. 7SO. 17 Fes. ASi. Birckr, Walker, 
Smith 3 Bro. C. C. S70. 1 Fes. Jun. 2 Schoale$ 4 - 518. The 

*• 398. Cowslade v. Cornith, s Fet. following case is extracted from 

a^Bam. Faughans. Llotfd, 1 Co^-, a MS. in the possession of the 

312. Smith V, Alihus, 1 ! Fes. Editor. 

564. Oreenaway v. Adavis, 13 


Under a coin* 
mission for 
the examin¬ 
ation of wit¬ 
nesses, several 
witnesses on 
the part of the 
Dciendant 
having ap¬ 
peared and 
been ex¬ 
amined by the 
Plaintifl’, the 
Defendant 
then declining 
to examine 
them, their 
depositions on 
a subsequent 
examination 
by the Defend¬ 
ant in the ex¬ 
aminer’s office 
without leave 
of the court, 
not sup¬ 
pressed. 


Hilarjj Term, 17IS* 


PEARSON u. 

The Plaintiff and Defend¬ 
ant filed several interroga¬ 
tories in the office, and after¬ 
wards joined in a commission, 
where the PJaintift* exhibited 
the same interrogatories, and 
the Defendant part of his, but 
omitted, inter alia, the inter¬ 
rogatory exhibited to prove a 
will in question, not having 
the will at the commission. 
Several witnesses appeared, 
who were the Defendant’s 
witnesses to the will, and the 
Plaintiff examined them to 
several matters ; and the De¬ 
fendant declined to examine 
them to any then, not having 
the will there, but afterwards 
examined them in the office 
without the leave of the Court. 

Upon a motion to suppress 
these depositions in the office, 
the regularity of this cross- 
examination was referred to 
the two senior masters. Sir 

(a) An order of February 1721. 
directs the commissioners and 
their clerks to take an oath of 


ROWLAND. 

Thomas Grey reported it re¬ 
gular, Mr. Rogers, irregular. 
And, upon a second motion 
to suppress, after these re¬ 
ports, it was urged for the 
Plaintiff, that cross examina¬ 
tion of a witness at the office, 
who had appeared and been 
examined at a commission 
where the other side joined, 
and had interrogatories, and 
an opportunity of cross ex¬ 
amining there, w’as unprece¬ 
dented, unless it were to prove 
an exhibit, and not even that 
without the leave of the court; 
that the allowing it would in¬ 
troduce perjury, it being 
known, that neither the com¬ 
missioners nor the clerks are 
sworn to secrecy (a), add that 
it is no hard matter for a party 
to discover wliat a witness has 
sworn at a commission; and 
when he knows it, if he hath 
time between the witness’s 

secrecy. Orders in Chancery, 
Ed, Beames, 327. 350. 


examination 
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cxaramatioa and cross exa- 
naination, he may tamper with 
him to retractor contradict his 
first examination upon his se¬ 
cond; that, therefore, the ex¬ 
amination ought to be perfect¬ 
ed «no Jlatu, and by the same 
commissioners, who might re¬ 
fresh his memory if they found 
him inconsistent with himself; 
that if both sides joined in a 
commission, though the one 
exhibited no interrogatories, 
the Court, so far, regards the 
probability of that party being 
informed of the depositions 
by the commissioners, as not 
to allow them to examine 
after without the leave of the 
Court, and without referring 
it to a master to settle the in¬ 
terrogatories. 

Vernon c contra. This is 
the first time that this was 
ever made a question; rfobody 
ever thought but that both 
parties were at liberty to exa¬ 
mine, or cross-examine, in the 
office at any time before pub¬ 
lication ; but if the doctrine 
prevails, it will put an end to 
all second examinations in the 
office, or at commissions; if 
the supposition of a party 
having a means of knowing 
what a witness has sworn at a 
commission be a reason to 
hinder his cross-examining 
him at a future day, it is 
equally good against any fur¬ 
ther examination of any other 

1 


witnesses, lest they should b4 
drawn to contradict the first. 
It is, indeed, a rule of the 
Court, that where a party has 
examined a witness to some 
interrogatories, he shall not 
examine him again to others, 
without the leave of the Court; 
and, for this reason, we de¬ 
clined examining these wit¬ 
nesses at the commission when 
we had not the will, and could 
not complete their examina¬ 
tion ; and it is true, that if a 
party’s commissioners have 
been present at one commis¬ 
sion without filing interroga¬ 
tories, the Court, upon appli¬ 
cation for a second, will di¬ 
rect the pleadings to be laid 
before a master, for him to 
draw proper interrogatories; 
but here our interrogatories 
were all exhibited before the 
commission, and no room to 
suppose them adapted to over¬ 
throw what had been sworn. 
The reason given for the ne¬ 
cessity for cross-examining 
by the same commissioners', 
will appear to have nothing 
in it, if it be considered that 
the commissioners ask tlreir 
questions out of the interro¬ 
gatories ; atid it is notorious, 
that in the examiner’s office, 
if a witness be examined, the 
same examiner does not cross- 
examine him, but the examiner 
on the other side. Had w'e 
applied for a new commission, 
L' the 


1818. 

PSASSON 

V. 

Rowland. 
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Rowlanp. 


June 29. 

Jic/j/ 1 , 2. 

A covenant to 
surrender 
copyhold pre 
viously de¬ 
vised, is a re¬ 
vocation of 
the will in 
equity, if the 
surrender 
would have 
been a revoca¬ 
tion at law. 


fhe Court, perhaps, would 
have permitted us, for d(^ 
being provided to examine 
our witnesses at the commis¬ 
sion, by obliging us to bring 
them to the office; but that 
we have done voluntarily and 
regularly. 

Ihe Lord Chancellor. 

Where the reasons for 
suppressing depositions are 
doubtful, they ought to be 
preserved: When they are 
suppressed, the Court has no 
means to judge upon them; 
but when they are preserved, 
truth has that probability in 


it, and falsehood is generally 
attended with some mark qv 
inconristency, that there is 
no danger of the Court beii^ 
misled Asj them ; but, in this 
case, it might be very incon¬ 
venient to establish snch a 
rule as the PlaintilT desires; 
one party might, by that 
means, trick the other out of 
his evidence, by asking his 
most material witnesses two 
or three immaterial questions, 
where he finds him not fully 
provided to examine them, 
and then telling him you must 
examine them now or never.” 


VAWSER V. JEFFERY. 

» 

QUYLOTT COWHERD, being seised of freehold and 
copyhold estates, on the 24th of 1794, sur¬ 

rendered the latter to the use of his will, which was dated 
on the same day, and contained various devises of his 
estates, copyhold and freehold. By indentures of lease 
and release, dated the 14th and 15th of February, 1800, 
G. Cowherd, on his marriage, conveyed certain of the 
freehold and copyhold estates, comprised in his will, to 
trustees, upon* trusts specified, and covenanted to sur¬ 
render the copyholds to the uses of the deed, but no sur¬ 
render was made. G. Cowherd died, without issue, in 
May 1801. 

On a bill filed by his co-heirs at law, and customary 

heirs, 
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faeirsi ibr an execution of the trnsts of the settlement, th6 
Master of the Rolls declared the deed a revocation tsi the 
devises of the freehold and of the copyhold estates, (a) 
The cause now came before the Lord Chancellor, on 
appeal from that decree. 

Mr. Wetherell and Mr. Wilhraham, for the De|^n- 
dants. 

Upon the first question in this case, whether the de¬ 
vise of the freehold is revoked, we cannot question the 
authority of Cave v. Howard (i), but it is extraordinary 
that the distinction between the two deeds in that case, 
the latter of which was designed only to secure an an¬ 
nuity payable as a jointure, was scarcely noticed, except 
by the Chief Justice of the Common Pleas, who held the 
latter not a revocation. There seemed strong ground for 
contending that such deed is within the rule established 
from the earliest times, that a conveyance, executed for 
the partial purpose of securing a sum of money, is not a 
revocation of a previous will, disposing of the estate. 
Tile principle is, that an imperfect conveyance is not a 
revocation, unless inconsistent with the will; that is, un¬ 
less the purpose to be accomplished is contrary to the 
will. Montague v. Gefferics (c), Winl^ld^s case (d), 
Shofoe v. Pincke (e), Reid v. Shergold {f), A conveyance 
for a partial purpose, is, in equity, a revocation only pro 
tanto, Parsons v. Freeman (g), Sparrovo v. Hardcastlc (//), 

Harmood v. Oglander («), Williams v. Omns. {k) 

‘ 0 

(a) Vawser v. Jeffery^ 16 Ves. (<r) 5 T.R. 124. 310. 

519., where thp facts of th^ case (/) 10 Vcs. 370 

are more fully stated. (g) 3 Atk. 741. 1 WUs, .708. 

ijb) 2 Ves. Jun. 604. n. I Bos. Amb. 116. 2 Vcs. Jun. 4.31. 

^ Pull. 576. 3 Vcs. 650. 7 7\R. (A) 3 Aik. 798. Amb. 224. 7 

399. 7 Bro. P. C. Ed. Toml. T.R. 416. n. Kcn>f,67. 

593. (i) 6 Ves. 199. 8 Ves. 106. 

(c) 1 RoU. Abr. 615. (Aj 2 Vcs. Jun. 595. 

(rf) Godb. 152. 

T 3 



In 
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181 


VAWgSB 


V. 

Jjeffeuv. 


In Cave V. Hoybrdi the question, whether the deeds 
were a revocatien of the will in equity was, in effect, de¬ 
cided at law; and, on the return of the case to this 
Court, the distinction of the latter deed, as executed for 
a partial purpose, was not adverted to. 


The second question, whether the deed is a revocation of 
the devise of the copyhold, rests on different principles. 
With regard to the copyhold, the deed operates, not as a 
conveyance, but as a covenant, and the question is, whether, 
if a copyholder, having surrendered to the use of his will, 
and made a will, afterwards, on marriage, covenants to 
surrender the copyhold for the particular purpose of se¬ 
curing a jointure to his wife, that covenant revokes the 
will ? On this question, no direct authority occurs, but, 
on principle, the decree is wrong. 

The cases cited on the former argument. Rider v. 
Wager («), and Cotter v. Lioyer (&), have no application 
to the present; in them, the subsequent deed, being a 
complete disposition of that which had been given by the 
will, inevitably worked a revocation, or, more accurate¬ 
ly, an ademption of the subject on which the will was de¬ 
signed to operate; and the only doubt there, was, whe¬ 
ther the covenant bound the realty, acted in rem^ or gave 
no more than a right to damages. In Knollys v. Alcock (c), 
the co-parcener of the testatrix had become owner of the 
estate of which the will purported to dispose. 

The proposition, that the covenant is a revocation 
of the will, must proceed on , the assumption, that 
the covenant could not have been executed but by 
a conveyance, which would have operated a revoca- 

(rt) '2 P. If. 528.,bcCJ). ajif. (r) 5 Va. C48. OU appeal, 7 
(6) 2 P. IV. Vcs. 558. 

lion; 
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tion; if the act done' were not a revocation at law, the 
agre^ent to do it could not be a revocation in equity. 

The doctrine of revocations of devises of freehold, oi^ 
which the devise operates as a conveyance, proceeds on 
the nature of legal seisin, which changes with every change 
pf the legal estate, and on the words of the statute of wills; 
and is not applicable to devises of copyhold, which ope¬ 
rate as appointments. The Plaintiffs contend, that, if 
the covenant had been executed by surrender and admit¬ 
tance, the estate which the testator would have taken, 
subject to the term, would have been a new estate. That 
doctrine was certainly sanctioned by Lord Coke (a), but 
is now exploded; and the conclusion collected by the 
most respectable text-writers from the* decisions, is, that 
the estates derived under the uses of a surrender, are 
new estates, so far only as they differ from the estate in 
the surrenderor, at the time of the surrender, {b) In 
Thrustmt v. Cunningham (c), it is expressly decided, that 
a copyholder in fee, having surrendered to the use of his 
will, and subsequent\y surrcnilering to particular uses, 
with the reversion to himself in fee, may devise the re¬ 
version, without any new surrender to the use of his 
will; and the same doctrine is recognized in Roe v. Grif- 
JUs. {d) It is clear, therefore, that if the testator had 
done all that the covenant required, his acts would not 
have revoked his will. 


1818. 

XAmm 


V. 

jErrERv. 


(o) Allen V. Palmer^ 1 Lem. 
101 . 

(4) FearnCf Coni. Rem. <57. et 
scq. 1 Walk, on Copyhold, 95. 
et seq. ** 

(c) 2 Bl. 1046. Fearnc, Coni. 
Rem. 6S. Some observation was 
made on asupposed inconsistency 
between the two statements of 
this ease, which not being verified 

T 


on examination, has been omitted. 
TJje report of Sir William Black- 
if one seems to agree with that of 
Mr. Fearnc, in describing the set¬ 
tlement of 1744, as made by 
Thomas, the father, on his own 
marriage, not on the inarriago or 
his son. 

(d) 4 Burr. 19;.2. 
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1818 . 


Vawser 


V. 

Jekeery. 


If a copyjiolder, having made a will without surreii- 
der^ afterwards surrenders to such uses as he shall by 
will appoint, and dies without a new will, the copyhold 
passes by the former. Spring v. Biles, (a) 


Beyond the provision for the wife, the covenant is vo¬ 
luntary, and a court of equity would not decree an exe¬ 
cution nugatory for every other purpose, merely to ef¬ 
fect a revocation of the will. 

The Lord Chancellor. 

On the first question in this case, with regard to the 
copyholds, the late Master of the Rolls thought it clear, 
that if there had been a surrender to the uses of the cove¬ 
nant, the w'ill would have been revoked at law. 

The other question, with which this Court alone can 
deal, is, whether, admitting that the surrender would have 
been a revocation at law, the covenant is a revocation in 
equity ? It is contended, that, if the widow had applied 
to this Court to have the covenants executed, the Court 
need not have directed any such acts as would raise this 
question. My present opinon is, that I must consider 
the testator to have died with the intention which he ex¬ 
presses in the covenant, unless it can be shown that he 
intended otherwise to execute his purpose of providing 
a jointure. 


It is furtlier argued, that this is not a revocation in 
equity, because it is a conveyance for a partial purpose. 
Upon that, I am of opinion, that if the surrender is a re¬ 
vocation at law, the covenant will be a revocation in 


EfTcct of con¬ 
veyances for 
bcciiriiij; [)cr- 
sonal interests, 


equity. As to mortgages, conveyances for payment of 
debts, and other conveyances to secure merely personal 
interests, it is perhaps stated too generally, that they arc 


(ft) i 7\ Ji. -155. a. 
H 


not 
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not revocations beyond the purpose. What Lord Hard- 
•wicke rests the doctrine on is this, that a court of eqpii^ 
looks on a conveyance for securing a sum of money, 
whatever is the form of the conveyance, as a security 
only {a ); but, if a man conveys the ^hole of his estate, 
taking back an estate for life, or giving an estate for life 
to another, that is a revocation. I have no conception 
that this doctrine of equity, in cases of conveyance for 
payment of money, has ever been applied, except where 
the conveyance is considered only as a security for pay¬ 
ment of money. Though a conveyance for a particular 
purpose will necessarily operate as a revocation no fur¬ 
ther than the particular purpose requires, yet, if the con¬ 
veyance goes beyond what the particular purpose requires, 
that will be a revocation. 

That brings back the material question, whether the 
covenant, if executed, would be a revocation; on which 
I believe, there is no decision. Perhaps the best course 
will be to direct a case. If the surrender would be a re¬ 
vocation at law, I think the covenant will be a revocation 
in equity; but whether the surrender would be a revo¬ 
cation, is a question undecided. 

It is now settled, at least I shall so consider it till the 
House of Lords decides the contrary, that if a man de¬ 
vises a fee-simple estate, and afterwards for securing a 
jointure, instead of simply limiting a jointure, which 
would be quite enough, by lease and release, conveys the 
estate out of which jointure is to come, to the use of him¬ 
self for life, with remainder, to the intent and purpose, 
that the intended wife may take a rent charge, and to 
the use that she may distrain, (for that may be limited 

(a) The dictum referred to, supra, is more distinctly reported 
from Lord Hardwicke’s judgment by Lord Kenyon, 70. 
in Sparrow v. Hardcastlc, ubi 


1818. 


VAwsKa 

». 

JsmaT. 

on a previous 
devise of the 
estate con¬ 
veyed. 


by 
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18 iS. 


y*WfER 

V. 

JsirrERY. 


by way of use (a),) and then to enter, with remainder to 
trustees, for nincty>nine years, the better to secure the 
jointure, with the ultimate remainder to himself and his 
heirs; although the moment he takes the seal off the 


A right of^dis- wax his old estate is eo imtanti vested in himself, that is 
Ihnhed^ way ® revocation of the will; the true question, with reference 
©fuse. tQ copyhold estates, being, whether there is about as 

A conveyance much charge of estate, in the transaction with the Lord, 

estate 'though conveyance. Lord Chief Justice Eyr^% argu¬ 

ment, in Cave v. Holford {b), is, no doubt, extremely able; 
but it is settled, that, if a man devises his freehold estate, 
and afterwards makes a settlement with a limitation to his 


tor a partial 
purpose, is a 
revocation. 


own right heirs, that indeed is his old use, yet, because he 
lakes it back by a conveyance which purports to pass his 
whole estate, it is a revocation. 


The effect of the surrender is a pure legal question ; 
and if it can be distinguished from Cave v. Holford, it 
is material that it should be so distinguished by courts 
of law; and to them the question must be addressed, 
quite clear of all consideration of equitable revocation, 
on the statement of a surrender made. 


Imperfect 
conveyances 
may amount 
to a revoca¬ 
tion, as evi¬ 
dence of in¬ 
tention. 


If this proceeds to a case, my notion would be to suggest 
the consideration of a point that has not yet been argued, 
whether, if the testator had attempted to convey his 
copyhold estate in the same manner as he has conveyed 
his freehold estate, that would not afford evidence of his in¬ 
tention, however incomplete Uie conveyance may be ? A 
bargain and sale without enrolment, feoffment without 
livery of seisin, imperfect conveyances, though not ca¬ 
pable to pass the estate, would amount to a revocation. 


Copyhold estates not being within the statute which 

(a) Mce Cassamtijor v. Sirodr, (fj) 3 Va. 002. el icq. 
post p. 


requires 
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requires the attestation of three witnesses to a will (a), it 
moy be a question, whether many acts are not revoc¬ 
ations of a will copyholds, which would not w'ork a 
revocation in the case of freeholds; and it will be ma¬ 
terial for both sides to look into cases of revocation of 
wills prior to the statute of frauds. 


On the request of Mr. Hart and Mr. Roupelt for the July 2 , 
Plaintiffs, a case was ordered. 


1818. 


Vawika 

Jsrrsiiv. 


July 2. 1818.—“ His Lordship doth order, that a 
case be made for the opinion of the judges of his Ma¬ 
jesty’s Court of King’s Bench; and it is ordered that 
the question be, whether the devise of the copyhold 
estates in the will of G. Comolierd, the testator in the 
pleadings named, was revoked by the surrender of the 
said copyhold estates, to the uses of the indenture of 
settlement bearing date the 15th day of Fehruaiy 1800, 
pursuant to the covenant therein contained; and it is 
ordered, that such case do state the said indenture of 
settlement, and that an actual surrender had been made, 
pursuant to the covenant by the said G. Cowherd, of the 
said copyhold estates to the uses of the said indenture of 
settlement, and all other necessary facts; and it is or¬ 
dered, that it be referred to Mr. Courtenay, the Master 
to whom this cause stands transferred, to settle such 
case, in case the parties differ about the same; and the 
judges of the Court of King’s Bench arc to be attended 
with such cases; and it is ordered, that the appeal do 

(«) 29 Car. 2 . c. 3 . S. 5, O'. 


>tand 
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1818. stand over until after the judges of the Court of King’s 

Vjwrm* their certificate.” 

«. Reg. Lib. B. 1^7) fol. 1649. (a) 

JjBfrEAr. * # 


Revocation of 
a will in 
equity. 


(a) The judges of the Court Anderson, cestui que trtist q£ 
ofKing’s Bench certified, that lands and rents in Norton, 

“ the surrender made by G. devises several legacies, all 
Coxoherd, of the copyholds, which before-mentioned le- 
to the uses of his marriage- gacies not limited to a con- 
settlement, did not revoke the tinued payment, my will is, 
surrender made to the use of shall be paid within a year, if 
his will, and the devise of such my lands in Norton can be 
copyholds.” Varner v. Jef- sold, and gives the residue, 
jer^, 3 Barn and Aid. 462. after debts and legacies paid 
The following case on re- to the Defendant, whom she 
vocation is extracted from makes her executor; and af- 
Lord Nottingham’s MSS. terwards, by deed, under hand 
** Elton V. Harrison, March and seal, appoints her trustees 
5. 26 Car. 2. 167|. The to transfer the trust, to con- 
Lady Anderson, cestui que vey the lands in Norton to 
trust, devised to Mr. Har- Hall and Boys, in trust for 
mow, and then'directed her herself. First, I held this Executors 
trustees to make new convey- devise sufficient to give the ex- empowered 
ances to other trustees for ecutQvs authority to sell (a); 
her and her heirs, and died second. But yet the subse- 
without any new publication; quent conveyance by direc- 
I held tliis to be a revocation; tion of the testatrix, was a re¬ 
fer devises of equity are as vocation, without a new pub- 
revocable as devises of land; lication. Mr. urged 

and ergo, when the testator the contrary, because the new 
does any act, either incon- conveyance had not put the 
sistent, or in any way working testatrix’s interest in another 
upon the thing devised, his plight,for she had still a trust, 
intent is presumed to be and the same old trust, in 
changed without a new pub- her; and compared it to the 
lication; as a feoffment to the case where a testator makes 


use of the testator and his a feoffment to the use of him- 


heirs revokes tlie will, though self and his heirs, which is the 
it be the old trust; but a case old use: and this, he said, 
was desired, which I granted, was no revocation: 1 denied 
Elton v. Harrison, June 6. that case, and said it was ex- 
28 Car. % 1676. The Lady pressly contrary to the print¬ 
ed 


a) Sec Beni/iam v. Wiltshire, i Madd. 4-1. 
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ed book. l Car, Cro, 24!, and by a strained construction, to 1818. 

to the judgment there cited exclude the personal estate 

by Yelverton (a) ; third, Ad- being contributory in the firet Vawseu 

mit no' revocatiog, yet the place, on purpose to mend JsFFsav. 

executor could not sell the the executor’s interest in the 

land so long as the personal residuum of that personal 

estate was sulBScient; for estate. Wherefore the De- 

thbugh the land, if saleable, fendant consented to pay the 

be assets in equity, yet cer- principal, and convey the land, 

tain it is, the personal estate so as interest and costs might 

was liable, in the first place, be spared, which was ac- 

and it would be very hard, cepted.” 

(a) 1 Ho. Ahr. Cl 6 . U. pi. 4., cited by Yelverton, J. Cro. Car. 24. 


MEUX t;. MALTBY. 


J«/y 8. 10 


TN May, 1804, Moses Agar ngceedi to let io Richard A joint stock 
Frost a house in Rxiiherhithe, for twenty-one years eSuSiedby 
from Christmas 1803, at an annual rent of 55/., Frost actofparJia- 
paying 150/. towards the expenses of building the house. iUThem^all"^ 
Frost accordingly pajd that sum, and had possession of 
the house; but no lease having been executed, he, in them, and au- 
June 1806, filed a bill for specific performance. Agar, 
by his answer, admitted the agreement, but alleged that tions in the 
he was unable to fulfil it, stating, that he had since sold treMureVfoT 
and conveyed an estate at Rotherhithe, including the the time being, 

house in question, to David Matthews, who, before the dilscl an*^ 

estate pending 
a suit against 

the vendors, to compel the specific performance of an agreement to grant a lease of 
part j on a bill by the vendee against the treasurer and directors, the plaintiffs were 
declared entitled to a lease, and the treasurer was enjoined from disturbing their 
possession, though the rest of the proprietors, being very numerous, were not par¬ 
ties; but no decree could be made for the execution of a lease. 

contract 
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contract of sale was completed, was informed of the 
agreement with Frost, and engaged to perform it. 
MatthewSi having been made a Defendant, by his answer, 
admitted, that, in the course of the treaty with Agar for 
the purchase of the estate, he understood that Frost oc¬ 
cupied the house, under some lease, or agreement for a 
lease. ^ 

In October 1807, Matthews sold and conveyed the 
estates which he had purchased from Agar to Sir Charles 
Price and William Browning, in trust, for the Fast 
Cmntry Dock Company. 

By an act of Parliament, 51 Geo. 3. c. clxxi., entitled 

An act for completing and maintaining the East 
Country Dock at Rotherhithe, in the county of Surrey 
it was enacted, that the several persons therein named, 
together with such other person or persons, body or 
bodies politic, corporate or collegiate, as should, accord¬ 
ing to the conditions and restrictions in that act con¬ 
tained, be possessed of any part of the joint stock of the 
said company, tlieir several and respective executors, ad¬ 
ministrators, and assigns, being a proprietor or pro¬ 
prietors of any share or shares in the said dock or docks, 
should, for the purposes of the act, be a joint-stock com¬ 
pany, by the name and style of the East Country Dock 
Company. The fourth section enacted, that all the mes¬ 
suages, lands, tenements, and hereditaments, which then 
belonged, or might thereafter belong, to the company, 
and all buildings, erections, and other matters and 
things thereon and thereunto belonging, and also all 
basins or docks, &c. which should be made, &c. by the 
company, should be, and the same were thereby, vested 
in the company; and it should be lawful for the com¬ 
pany, in the name of their treasurer for the time being, 
to bring any action or actions, and to prefer or prosecute 

17 


181«. 


MatJx 

V, 

Maltby. 


aiiv 
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any bill or bills of indictment) against any perspn who 
should damage, or cause to be damaged, any of the 
works to be made, erected, &c. by virtue of the act, or 
who should injure or destroy the same whilst doing, or 
impede the doing thereof, or steal, or wrongfully take 
away any materials or machines provided or to be pro- 
vied from time to time, or used, or intended to be 
used thereon, or for any other purposes of the act, or 
who should wilfully do or suffer, or consent to do, any 
thing whereby damage might accrue to the messuage, 
erections, and buildings to be purchased, or the works 
or machines to be made or erected by virtue of the act. 



V. 

Maltbv. 


In Maj/f 1813, J*tvsf having become bankrupt, and 
Brcmning being dead, the assignees of Frost filed a sup¬ 
plemental bill against Sir Charles Price and Matthews, 
which, on the hearing, was dismissed as against Sir 
Charles Price, without costs, with liberty for the Plain¬ 
tiffs to amend by adding parties, {a) 

% 

The supplemental bill was afterwards amended by 
making Thomas Maltby, the treasurer of the East Cmmtry 
Docic, and seven other persons, the directors, Defendants, 
alleging that the treasurer and directors were also the 
holders,orpossessedof,and entitled to, certain shares of the 
joint stock of the company, and a considerable number of 
other persons were likewise the holders of, or entitled to, 
shares of the joint stock; but the shares of such stock or 
concern being transferrable at the pleasureof the respective 

(a) “ 19 June, 1815. His and it is ordered that the plain- 
Honor doth order,that this cause tiff’s bill do stand dismissed out 
do stand over, with liberty for of this court without costs, as 
the Plaintifts to amend their bill, against the defendant Sir Charles 
by adding proper parties thereto. Price, Baronet.” — Reg. Lib. B. 
with apt words to charge them; 1817, fol, 


holders 
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holders thereof) the PlaiQti£& were unable to discover or 
ascertain who were the present holders or proprietors of 
V, shar«^ or where they respectively resided, or were to be 
MAiiTBY. nnrith, or wh<^ by name, at present constituted the 

Country Dock Company. The bill prayed, that a 
proper lease might be executed to the Plaintiffs, acced¬ 
ing to their agreement, and that they might be quieBd 
in the possession of the premises, during the residue of 
the term of twenty-one years, and that the Mast Country 
Dock Company and the Defendants Maltby, and the present 
directors, and all future treasurers and directors of the 
company, might be restrained, by injunction, from ob¬ 
taining possession of the house from the Plaintiffs; and 
that, if the Plaintiffs were not entitled to such lease as 
against the Dock Company, that the Defendant Matthews 
might be decreed to pay to the Plaintiffs such sum as 
would be the full value of the lease, if the same were 
granted, and that the value might be ascertained in such 
manner as the Court should direct. 

The Defendants, by their answer, admitted, that the 
contract between Matthews and the company, and the 
conveyance to Price and Browning, were entered into 
and executed after Matthews had answered the original 
bill oi Frost; and denying notice of the agreement with 
Frost, insisted that they were not bound to grant a lease. 

Mr. Hart and Mr. Shadwell, for the Plaintiffs. 

The Plaintiff’s equity is clear, and relief may be ob¬ 
tained against the present Defendants, without bringing 
before the Court all the proprietors of the company. 
Adair v. The New River Company, (a) In a recent case 
of the Gravesend Watermen, before Sir WiUiam Grant, 
some individuals of^ch class were permitted to sustain 
the suit. 


( a ) 1 1 Fes . 429 . 


Mr. 
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Mr. Agar and Mr. WingJ^ld for the Defendants. 1SI8. 

The cases cited are not authorities for the present at- Mbox 
tempt. In no instance has the Court decreed a convey- MAwsr. 

ance by some only of numerous parties interested in an 


estate, or directed them to procure the concurrence of 
t|ie rest. 'Hie Defendants cannot grant the lease re¬ 
quired ; they have not the whole interest; they are ready 
to convey what they have. Can tlie master settle proper 
covenants in the absence of the other parties ? An in¬ 
junction, being ancillary to relief by the execution of 
a lease, to which the Plaintiffs are not entitled in this 
suit, cannot be sustained. 


The Master ^ the Rolls. July lo. 

If this were a case between party and party, there 
could be no defence. The bill, for specific perform¬ 
ance of the contract to grant a lease, was notice to the 
purchaser lite, and it has been repeatedly decid¬ 

ed, that the purchaser of an estate, in the possession of a Purchase or 
tenant, is bound to inquire by what right, and under‘what 
agreement, the tenant holds it.(a) It is clear, therefore, that of a tenant. 
thepresentDefendants are as much bound by the contract, 
as the person who originally entered into it. They insist, 
however, that they have a right to proceed by ejectment 
to recover possession from the Plaintiffs. Tlie single 
question is, whether there is a defect of parties to the 
suit. * 

The general rule, which requires the Plaintiff to bring 
before the Court all the parties interested in the subject 
in question, admits of exceptions. ThQ liberality of this 

(a) Ikaogh v. Davison, 1 6 Ves, thony, 1 Mer. SSit. 

249. 17 Ves. 455. Allen v. An- 

VOL. II. 


u 


Court 
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181S. 

Msi}&. 


V. 

MjitTBy. 


Court has long held, that there is of necessity an 
exception to the general rule, when a failure of justice 
would ensue from its enforcement. I will shortly refer 
to some authorities, which show, from how early a date 
was established this doctrine of dispensing with parties, 
and admitting some to represent the absentees, where it 
would lead to great inconvenience to bring them all before 
the Court; aiitliorities after which the subject is no longer 
open to argument. 


The first case,lhe City of London v. Richmond (n), oc¬ 
curred in 1701 , and the decree of this Court was affirm¬ 
ed by the House of Lords, {b) In the following year the 
same principle was adopted in Quintin v. Yard, {c) In 
Vernon v. Blackerlty (d), Lord Hardmcke refers to the 
case of the Bubble, in 1/20, in which, “although seve¬ 
ral persons were interested, yet they lodged a general 
power and authority in some few only, and therefore to 
avoid inconvenience from making such numerous parties, 
this Court restrained them to those particular persons who 
were intrusted with this general power.” (c) In 1722, 
occurred Chancey v. May. {f) That indeed was the case 
of Plaintiffs suing in behalf of themselves and all other 
proprietors except the Defendants; but it appeared that 
the eighteen original shares of the undertaking had 
been divided into eight hundred: and the second reason 
assigned by the Court for over-ruling the demurrer, is, 
“ that it would be impracticable to make all the proprie- 
toM parties by name, and there would be continual abate¬ 
ments by death, and otherwise, and no coming at justice, 
if all were to be made parties.” (g) 

(a) 2 Kem. 421. (e) 2 Atk, 145. *' 

(b) 1 Bro. P. C. Ed. Toml. 516. (/) Prec. in Cha. Ed. Finch. 

(c) 1 Eq. Ca. Ab. 74. * 592. 

(d) 2Atk,\U. {g) Pntb 


Cullen 
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CuUen V. the IJuke of Queensberty (a), determined in 
1781, and Hordey v. BeU^ in 1778, referred to in a note 
on that case (i), proceed on the same principle. In 
Lkyd V. Loaring (c), the reason given for sustaining the 
amended bill, is the absolute iailure of justice, which 
would be the consequence of an opposite doctrine; and 
reference is made to Felts v. Read (d), and Pearson v. 
Belchier, (c) Lord Eldon concludes his judgment thus, 
“ In the manuscript notes I have seen strong passages, as 
failing from Lord Hardwicke, that, where a great many 
individuals are jointly interested, there are more cases 
tiian those, which are familiar, of creditors and legatees, 
where the Court will lot a few represent the whole, (con¬ 
sidering the Court possessed of jurisdiction, on the prin¬ 
ciple that otherwise there would be a failure ofjustice). 
There is one case very familiar, in which the Court has 
allowed a very few to represent the whole world.” (J") In 
Adair v. the New River Company (g), Lord Eldon, though 
he dismissed the bill, again recognized this principle. 
** It is insisted, iliat the Plaintiff* cannot sue in equity, 
without bringing befegre the Court all the proprietors of 
the King’s share, as well as the compan}’’, whose share is 
also subdivided; but those parties are represented; 
and, it is clear, no objection of that kind arises as to 
them,” &c. (A) The I.ord Chancellor there mentioned the 
case, which is to be added to those that I have stated, of 
a lord of a manor filing a bill to compel service to his mill. 
There “ it is not necessary to bring all the individuals: 
why? Not that it is inexpedient, but, that it is imprac¬ 
ticable, to bring them all. The Court therefore has re¬ 
quired so many, that it can be justly said, they will fairly 


ISIS. 


Mkujc 

V. 

Maltbv. 


ta) 1 Bro. C.C. 101., affirmed 
in the House of Lords, l Bro. 
P. C. Ed. Toml. 396. 

(Jb) Reported also Amb, 770. 

(c) 6 Ves. 775. 


(d) 5 Ves, 70. 

(e) 4 Ves. 627. 
(/) ^Ves. 779. 
ig) 11 Ves. 429. 
(A) Ib. 445. 
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1818 . 

Msux 


V. 

Maltbit. 


and honestly try the legal right between themselves, all 
other persons interested, and the Plaintiff.” (a) In re¬ 
ference to the case before him, the Lord Chancellor con¬ 
cludes, that “ it is competent to the Court to say, that if 
the Plaintiff brings so many of those, who represent the 
King’s share, as can l)e taken duly and honestly to enter 
into that contest, in which all the others are concerned, 
that ought, in equity, to bind those who are present, re¬ 
presenting those who are absent.” (6) 


In cases familiar to every practitioner in another Court, 
it is the course of every day to hold all parishioners bound 
by a suit to set aside or establish a ?»odusy though some 
only are parties. The same principles have been recog¬ 
nized, in Cousins v. Smith (c), and, as I am informed, in 
a very recent case relating to the town of Brighton^ the 
Attorney-General v. Brown, {d) 


Here is a current of authority, adopting more or less 
a general principle of exception, by which the rule, that 
all persons interested must be parties, yields when justice 
requires it, in the instance either of Plaintiffs or Defend¬ 
ants. The rigid enforcement of the rule would lead to 
perpetual abatements. This, therefore, cannot be re¬ 
garded as n new point, or as creating a difficulty. It is 
quite clear that the present suit has sufficic^parties, and 
that the Defendants may be considerediasrrepresenting 
Uie company. Can I then dismiss thc^ilhfbr want of 
parties, because all the proprietors, admitted to be so 
numerous that it is difficult to find n^e not before 
the Court ? There is no fair distinction,in that respect 
between this case and those which have been stated. 

The only novelty is, that the bill requires an act to 

t 

(c) 15 Ves. 542. 

(d) Ante, vol. i. 265., seep.506. 

be 


(a) 11 res. 445. 
(h) Ibid. 
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be done by the absentees. Not having them before the 
Court, though their rights may be bound, there is a dif¬ 
ficulty in making them act. The Plaintiff r^uires spe¬ 
cific performance of the agreement; arid it would hardly 
be sufficient, supposing it proper, for a few to execute a 
lease on behalf of the rest. In a conveyance of the inte- 
teresty all must join. But that difficulty presents no ob¬ 
jection to binding the rights of the parties not before the 
Court. That is authorized by every one of the cases re¬ 
ferred to. If the Court cannot proceed to compel the 
Defendants to do the act required, it must go as far as it 
can. 


19f&. 

Mevx 


V. 

Maltbt. 


Consider what a failure ofjusticc would otherwise en¬ 
sue. In 1805, the owner of this land entered into an 
agreement to grant a lease for 21 years, for a rent and 
a pecuniary price. The land eventuall}'' comes into the 
possession of the Dock Company, who, representing the 
original party to the contract, arc called on to perform 
it. On the merits, they have no defence; the Plaintiffs 
have as clear a right to this lease as the Defendants have 
to their estate. Are they to be left to an action at law, 
with all the difficulties relating to parties, and of ascer¬ 
taining what damages or compensation they are to re¬ 
cover? To be expelled from this Court, where their 
proper remedy is, because the estate is in the hands of 
persons who will not perform the contract which they 
are bound to perform ? Is that justice? Can this be as¬ 
similated to the cases in which courts of equity refuse relicli 
and leave the parties to an action? Thatisthe practice only 
where an action will better accomplish justice, or where the 
(^ourt is of opinion that the Plaintiff is not iatitled. Here 
the impediment arises solely from the conduct of the De¬ 
fendants, not from the difficulty of the case. The estate, 
without the Plaintiff’s fault has come into the hands of 
|>er‘»ons who Refuse to execute tlie contract. What would 

U3 be 
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be the consequence of allowing the obj^tion ? Are iho 
company aware, or do they mean to avow, that, in evwy 
case, it is impracticable to compel them to perform a con¬ 
tract ? That, unless all the proprietors are made parties, 
which is impossible, no suit can be maintained against 
them, in equity ? It is a benefit to the company to over¬ 
rule such an objection. If it prevails, no one will ever 
contract with them. I cannot suppose that they intend, 
or will be advised, to insist on it. 

Instead of dismissing the bill, I will do' what I can to 
assist the Plaintiffs; bind the right, declare the Plaintiffs 
entitled to a lease, and restrain the treasurer from dis¬ 
turbing their possession. I have had doubt whether I 
ought not to go farther. It is hard that the Plaintiffs 
have not all the justice which they would have, as between 
party and party; that they cannot carry their lease to 
market: but thus far I shall certainly give relief. 

“ His Honor doth declare, that under, or by virtue 
of^ the agreement in the pleadings..mentioned, dated the 
16th day of May 1804, the Plaintiffs arc entitled to a 
case from the East Country Dock Company of the pre¬ 
mises in question, for the unexpired term of twenty-one 
years from Christmas 1803, at the rent of 55/.; and it is 
ordered, that it be referred to Sir J. Simeon, Bart, one 
&c. to tax the Plaintiff’s costs of the original suit, and of 
the supplemental suit against the Defendants, the treasurer 
and directors of the said company, and the Defendant, 
David Mattheixs; and it is ordered, that the Defendants 
in the supplemental suit do pay to the Plaintiffs such 
costs; and it is ordered, that the Plaintiffs do pay the 
rent to grow due from time to time, to the Defendant, 
Thomas Maltby, as treasurer, and to the treasurer for 
the time being, of the said company; and it is ordered, 
that such treasurer be restrained from bringing any ac¬ 
tion 
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tbn to distarb the Plaintids in the possession and (Hijoy* 
ment of the premises, during the term for which the 
PlaintiARj are hereinbefore declared to be entitled to a 
lease, and any of the parties are to be at liberty to apply 
to this Court as there shall be occasion.” (a) 




ISIS. 

Meux 


V. 

Maltsv. 


(a) See, ia addition to the 
cases cited, Brown t. Howard, 
1 Eq. Ca. Ab. 163. Cuthbert v. 
Westwood, Gilb. Hep. in Eq. 
230. Biscoe v. The Undertakers of 
the Land Bank, 2 Eq. Ca.Ab. 166. 
pi. 7. cif. Gilb. Sep. in Eq. 230. 


Moffat V. Farquharson, 2 Bro. 
C. C. 339. Good V. Bleivitt, 15 
Fes. 597. Brown v. Harris, 15 
Ves. 552. Cockburn v. Thomp- 
son, 16 Ves. 521, Pearce v. 
Piper, 17 Fes. 1 Beaumont v. 
Meredith, 3 Ves. 4’ Beam. ISO. 


EDWARDS M‘LEAY. 


July 6. 10,11. 


npHE original decree in this cause (a), dated 19th 
JtUtj 1815, was as follows: “ His Honor doth 
declare, that the sale in the pleadings mentioned, and 
the conveyance executed in pursuance of such sale,, 
bearing date the 24th and 25th days of May 1811, were 
fraudulent and void; and doth order and decree, that 
the same be set aside, and the said conveyance delivered 
up to be cancelled; and it is ordered, that it be referred 
to Mr. Steel, one, &c. to inquire and state to the Court, 
when the Plaintiff quitted the beneficial possession of 
the house and premises in question in this cause, and 
to take an account of all sums of money paid, laid 
out, or expended, in repairs or improvements made by 
the said Plaintiff on the same, and the said Master 
is also to take an account of the costs, charges, and ex¬ 
penses, which the Plaintiff has incurred and been put 
to, in consequence of, or which have been incidental to, 
Jiis purchase and conveyance thereof; and the Master 

(n) Reported Coop. 508. 


An estate hav¬ 
ing been sold, 
some part of 
which, ma¬ 
terial to the 
cnjo 3 'ment of 
the rest, was 
subject to a 
defect of title 
known to the 
vendors, hut 
not disclosed 
by the ab¬ 
stract, and un¬ 
known to the 
purchaser, the 
contract was 
rescinded, and 
the vendors 
were ordered 
to repay the 
purchase mo¬ 
ney, with all 
costs and ex- 
penses inci¬ 
dent to the 
purcliasc and 
courC3’ance. 
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1818* is to compate interest at the rate of bl, per cent* per 
upon the sev^al sums which, under the direc- 
9. tions herein contained be^re given, he shall find to have 
M Lbat. paid, laid out, or incurred, and also upon the 

sum of 5390/., from such time as the said Master shall 
find that the Plaintiff quitted the beneficial possession of 
the said house and premises; and it is ordered,(.that the 
Defendants do pay unto the Plaintifis the said sum of 
5390/., together with what the said Master shall certify 
to be the amount of the several accounts hereinbefore 
directed, together with his costs of this sdit to be taxed, 
&,c.; and thereupon it is ordered, that the Plaintiff' do 
re-convey and re-assign the said purchased premises, at 
the Defendants’ expense, unto them the said Defend¬ 
ants, or as they shall direct, such conveyance and re¬ 
assignment to be settled by the said Master,” &c. 

Keg. Lib. A. LSI7. fol. 1601 — 1605. 

From this decree the Defendants appealed. 

The case having been argued bj' Mr. Hart and Mr. 
Sfiarhvell, for the Defendants, and Sir Samuel liomiUy 
and Mr. Spranger, for the Plaintiff, the Lord Chancellor 
observed, that nothing appearing on the abstract which 
altered the nature of the ctise, he approved the judgment 
of the Master of the Rolls; and that the pleadings did 
not authorize the argument that a good title could still 
be made. 


Jufy II. The Lord Chancellor. 

* 

•0 

Having read the pleadings, I am entirely of opinion, 
that, though it may be necessary to state with more pre¬ 
cision the subject of inquiry relative to repairs and in^ 
pru\cnieuts, the decree is substantially right. Nothing 


was 



CASES IN CHANCERY. 


299 


was done by the Plaintiff after he knew the defect of the 
title; he osrtainly could have claimed no allowance even 
for subsequent repairs. The case resolves itself into this 
question, whether the representation made to the Plain¬ 
tiff was not, in the sense in which we use the term, fraud¬ 
ulent? I am not apprised of any such decision, but 1 
agree with the Master of the Rolls, that if one party makes 
a representation which he knows to be false, but the 
falsehood of which the other party had no means of 
knowing, this Court will rescind the contract. In prin¬ 
ciple, therefore, the decree is right, though it seems to 
have gone too far on the subject of repairs and improve¬ 
ments. Its terms must be made conformable to the 
prayer of the bill; striking out the word “improvements,” 
and leaving the word “ repairs,” I give the Plain¬ 
tiff all that he has asked by his bill, and I cannot give 
him less. 


181 ( 1 . 

BaWARSt 


V. 

M*Lbat. 


Jtdy 11, 1818. “ His Lordship doth order, that the 
decree made on the hearing of this cause, on the 1 Utli 
day of Jtdy 1815, bc»varied, so far as it directs an ac¬ 
count to be taken of all sums of money paid, laid out, or 
expended, in improvements made by the Plaintift^ on 
the house and premises therein mentioned; and, instead 
thereof, it is ordered that it be referred to the said Mas¬ 
ter, to take an account of all costs, charges, and expenses, 
which the Plaintiff has been properly put to, in conse¬ 
quence of, or which have been incident to, the purchase 
of the said house and premises, and the conveyance 
thereof to the Plaintiff; and^ for the better taking of such 
account, the parties are to produce, &c.; and, with the 
said variation, it is ordered, that the said decree be affirm¬ 
ed ; and, it is ordered, that one moiety of the sum of 10/., 
deposited with the register, &c., be paid to the plain- 
tf,” &c. 


Reg. Lib. A. 1817, fol. 1813. 
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July 9. 

Commission 
superseded, 
on the peti> 
tion of the 
bankrupt un¬ 
der commit¬ 
ment for not 
answering, 
with the con¬ 
sent of all the 
creditors. 


« 


July 10. 


Ex parte BM)WN. 

npHE bankrupt being under commitment for not 
answering to the satisfaction of the commissioners, 
petitioned that the commission might bo superseded; all 
the creditors who had proved debts had signed their con¬ 
sent to the petition, and the commissioners certified to 
that effect. Mr. Montagu, for the,||^jtion, cited Ex 
jtarte M^Gcnnis («), overruling Ex pdrte '^ean. [b) 

The Lord Chancellor. 

If a bankrupt, under commitment, applies to super¬ 
sede a commission, by reason of its invalidity, he is en¬ 
titled to be heard, as in Elx parte M^Gennh; but that 
he shall be discharged, on consent of the creditors, when 
committed under a valid commission, is a different pro¬ 
position. At least, the order must be qualified by an 
undertaking on his part, to bring no action, in respect 
of his commitment, and to confirm sales under the com¬ 
mission. Witii those qualifications, unless I intimate an 
opinion to the contrary to-morrow, you may take the 
order. 


The Lord Chancellor. 

With the consent of all the creditors, it is of course 
to supersede the commission; the consequence is, that 
the authority for keeping the bankrupt in custody has 
ceased. He must be discharged upon the terms which 
I intimated. 

(a) 18 Yes. 289. IjRosf, 60. {b) 17 Yes.‘17. ' 

Si. 


“ Now 
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<* Now upon hearing the said petition read, and what 
was alleged by the counsel for the petitioner, and the 
petitioner undertaking not to bring any action, and also 
to confirm all sales made by the said assignees under the 
said commission, 1 do order, that the said commission 
issued against the petitioner J. Browii, and dated the 
11th of March 1817, be superseded, and that a writ of 
supersedeas do forthwith issue for that purpose.” Orders 
in Bankruptcy, 1818., Lib. 149., p. 30. 



E* parte 
BaowK. 


ATTORNEY-GENERAL n. WARREN. 


Jul^ 14. le. 



the 24th of February, in the S7th vear of the reign of charity, im- 

“ propnate rec- 

Elizabeth, devised to Jsabel Foljambe, his wife, and ‘her tors, and per- 

heirs, the rectory and parsonage of Adenboroxtgh, in the 

county of Nottingham, together with the glebe lands, plication of 

upon trust, (after the expiration of a term of years which 

George Foljambe had therein), to pay certain annuities to Attorncy-Gc- 

the preacher and schoolmaster at Chesterfield, and to the a^arty.lhav-*^ 

Masters and Fellows of Jesus and Magdalen Colleges, directed 
1 II • T I- 1 ° ' the trustees 

Cambridge, and to apply the residue ot the rents and under the in¬ 
profits towards the relief of the poor of the parish of dymohy ofthc 
* _ . Court, to per- 

Chcsteifiield, at the view and oversight of his executors form an agree- 
and the survivor; and after their decease, of such per- p^^intiff’fo 

that suit, for 

granting a lease of tithes for »80 years at a fixed pccuniaiy rent, and an exchange 
of lands, and the conveyances having been accordingly executed, and the rent con¬ 
stantly paid, and the lands enjoyed in conformity to the decree; an information by 
the Attorney-General, at the relation of the present trustees, against the person 
ilblaiming under the Plaintiff in the former suit, for an account of tithes, not stating 
the decree of 1670, which was set forth in the answer, was dismissed. 


son 
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son as should be owner of his mansion-house of JValton; 
that, by a conveyance dated the 37th of Augti^, 1584, 
Isabel Foljambe granted the rgctory to William Iretofii 
and Mary, his wife, and their ncirs, to pay the sums of 
money, and accomplish the purposes expressed in the 
will. 


The information further stated, that the succession of 
trustees had been regularly continued, and that the rec¬ 
tory was then vested in the relators oj^ldie trusts of the 
will, and they, as impropriate recto^ftivere entitled to 
the tithes of corn, grain, and hay in th| parish of Aden- 
borough; and that the Defendant, Sir John Borlasr 
Warren, Baronet, then was, and, since ,1809, had been, 
the owner of lands within the parish. 

The information, stating, by way of pretence, a lease, 
dated the 12th of September, 1763, by which the trustees 
of that time granted to Arthur Warren, an ancestor of 
the Defendant, the tithes of the lands then belonging to 
him within the parish, for 980 yesrs, charged, that the 
compensation made by the pretended lease to the trus¬ 
tees for the tithes, was grossly inadequate and fraudu¬ 
lent, and that the lease was illegal and wholly void, and 
that the then trustees were not enabled to enter into, or 
to grant any such lease, tending, in the highest degree, 
to injure the interest of the charity j and the relators 
submitted, that the lease was fraudulent and void, and 
could only be binding on the parties thereto. 

The information prayed, that the pretended lease, or 
agreement for a lease, might be declared to be illegal and 
void, and ordered to be delivered up and cancelled, and 
tliat an account might be taken of the single value of all 
the titheablc matters which hud arisen on, or from, th^ 
farms and lands occupied by the Defendant, and that he 

I o might 
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might pay to the relators*vdiat should appear to be due 
from hini| the PlaintiiT waiving all pains and penalties 
that might have be«i furred by the Defendant* for 
subtracting or not settinf^out the tithes. 


18 W. 


Attokmbt- 

Gbmxral 


V. 

Wab&sn. 


The answer of the Defendant stated, that the rectory 
being in the possession of Henry Foljambe, under a lease 
from the trustees, and Arthur Warren being possessed of 
the manor of Toton (a part of the parish of Adet^oroughf) 
and of some arable lands in the parish, for the remain¬ 
der of a term o|^ifthousand years, (the reversion in fee 
being vested ^ JSenjamin Weston and Hopton Shuterf in 
trust for him,) atid having entered into the agreement 
after-mentioned, in Easter Term 1662, Arthur Warrenf 
in conjunction with his trustees Weston and Shuter^ exhi¬ 
bited a bill in Chancery against Henry Pierpoint and the 
other trustees of the charity, Henry Foljambe, the tenant 
of the rectory, the masters and fellows of i/estAsand Mag-- 
dalen Colleges, W. B. the preacher and R. S, the school¬ 
master of the parish of Chesterfield, and the church- 
w'ardens and overseer^ of the poor of the parish, stating 
the foundation of the charity, and that there being 
tithes payable by Arthur Warren, out of his manor and 
lands, to the impropriators of Adenborough; about Septem^ 
her 1661, he treated with Henry Foljambe for the pay¬ 
ment of a certain sum of money in lieu of such tithes, 
and for laying the lands belonging to the rectory, 
which were intermixed with Arthur WarrerC^ lands, into 
several closes by themselves; and that it was agreed be¬ 
tween Warren and Hairy Fcdjambe, that the former 
should pay to Foljambe, during his term in the rectory, 
60/. per annum for the tithes, and that the taxes should 
be equally ‘borne between them, and that the glebe 
lands, which were arable lands lying in the fields of 
Toton, should be all laid together in one place of the 
fields, at the choice of Foljambe, and that Warren was to 

fence 
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fence them out, and the Defendants to maintain the 
fence afterwards, and that such lands were to continue 
tithe-free for ever to the recto^j; that the meadow and 
pasture-grounds belonging to the glebe in Toton should 
be set forth and laid together, as Warren and Foljambe 
should agree, to remain in severalty for ever tithe-free; 
and that Foljambe should have seven acres of land set 
out in Toton Moor^ towards CheVmelU to be and remain 
to the rectory for ever, in satisfaction of all common of 
pasture belonging to the rectory lying^wjthin Toton, and 
that Foljambe should maintain the fWe towards (Mel- 

> 'tv' ^ 

well, and the same towards the lane th^^ade by War¬ 
ren; and that Warren was also to divi^* that part of the 
Holme Leyes belonging to the rectory, which was 
staked out from the rest, and to maintain all the fences 
of the same for ever; and pay 405 . to Foljambe, and 
give him twenty loads of stone towards making a bridge; 
and that he was also to divide the meadows belonging 
and laid out to the rectory from the vicar’s lands, and 
Fdjamhe was to have as much laid out for it, with a 
convenient way through certain ..adjoining lands; that 
the bill farther stated, that this agreement had been re¬ 
duced into writing, and was to be confirmed by Fier- 
point and the rest of the trustees, and that they being 
acquainted with it, and being sensible of the advantage 
that would arise to the charitable uses, approved of the 
agreement; and that Warren had laid out the arable 
lands, and in other particulars performed his part of it, 
and offered to secure the payment of the 60 Z. per an¬ 
num, by a conveyance of u part of the manor of Toton, 
then on lease, and by bond during the continuance 
of that lease; the bill prayed the execution of the agree¬ 
ment. 


The answer farther stated, that the Defendants to this b^ 
appeared, and put in theiranswers, and the Defendants, the 

Masters 
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Masters and Fellows of Jems and Magdalen Co]|^eSf by 
their answers* submitted to the judgm^t of the Court* how 
far the agreement should|)e performed; that Henry Fd» 
jambe having died* the suit was revived against John Fd» 
jambe and Henty Foljambe, his executors: and, in 1670* 
a decree was pronounced* directing that the agreement 
should be performed* and that the Plaintiffs* according 
to their several interests* should hold and enjoy the ma¬ 
nor and all the lands in Toton, in which they had any 
interest* and notjet out to the Defendants* and also the 
lan|b allotted %'fhe Plaintiffs by the agreement^ dis- 
charged of tithi||ffor ever, and of the yearly payments to 
the minister and ^hoolmaster of Chestei'field^ and to the 
colleges* and of all fee-farm rents chargeable on the rec- 
toiy; and* that in lieu thereof* Warren should convey 
and settle the lands offered for security of the GOl. per 
annuMi to the trustees* and that that sum should be paid 
according to the agreement; and that the trustees should 
convey the ancient glebe lands allotted by the agreement 
to Watreft, and that the Defendants should enjpy the lands 
allotted to them* in li^u of the ancient glebe lands and 
common of pasture, as the glebe lands of the rectory; 
and the trustees were to be protected by the Court* lor 
what they should do* in pursuance of the decree. It 
was also decreed, that, as well the whole rectory of Aden- 
borough (the tithes and glebe in Toton, and such other 
lands as were the Plaintiffs’, and which they were to have 
by the agreement, and in pursuance of the order and de¬ 
cree excepted,) as the 60/. per annunit to be secured in 
lieu of the tithes of Toton^ and the lands set out, or to be 
set out* for security of the 60/. per annumy and in lieu of 
the rectory in Totony should for ever stand charged and 
liable* in the hands of the trustees* their heirs and as¬ 
signs, to the payment of the several sums to the several 
persons therein-mentioned* respectively* and the residue 
of the profits of the rectory* and of the 60/. j)cr annuniy 

9 and 


leiA. 

AmcoRNKro 

GaNSRAb 

fl. 

Warbem. 





CASES IN CHANCERY. 


1918 . 

AxTimNSY. 

Gbkxeal 

V. 

WaES£N. 


and the lands set out for the glebe in Totottf should be 
for ever employed and disposed of for the relief of the 
poor of the parish of Chester/iel^ l^ccording to the intent 
of the will of Godfrey FoljamheJi ^ 


The answer farther stated, that conveyances were af¬ 
terwards executed, dated the 12th and 13th oiSeptember 
2673, by which Arthur Warrent and his surviving trustee 
ShuteVf conveyed to the trustees of the charity the lands 
set out for them, according to the agreement, together 
with the other premises intended as h security for^lihe 
payment of the 601. per annum ; and th|vtrustees of the 
charity assigned to Warren, for a teriif of nine hundred 
and eighty years, (being the residue of his term of one 
thousand years,) the glebe lands of the rectory lying in 
Toton, together with the tithes of the lands belonging to 
Warren f and the inheritance of the glebe lands and 
tithes was conveyed by the trustees to Shuter and his 
heirs, in trust, for Warren and his heirs, the trustees co¬ 
venanting for quiet enjoyment of the lands and tithes. 

#* 

The answer also stated, that Arthur Watren, and those 
claiming under, or in trust for, him, took and had ever 
since retained possession of the lands and tithes, and had 
r^ularly paid the 60/. per annum, in lieu of tithes, and 
the trustees had possession of the lands conveyed to 
them; and that the manor and estates of Arthur War¬ 
ren had become vested in the Defendant, Sir John Bor- 
lase Warren. 

The sum of 60/. per annum was accepted by the trus¬ 
tees in lieu of tithes, down to the 11th of October 
I8l4j but a tender, on the 6th of-^r//1815, of the sum 
then due, was refused. 


The answer submitted, that the trustees were bound 

\ by 
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by the agreement and (tecree; and that the’compensation 
for the tithes was not inadequate. 

Mr. Wetherelli Mr. Horne, and Mr. Dmdes^dl, for 
the information. 


1818. 


AtToiiKiSr- 

Generai. 


V. 

Warben. 


The original transaction, in effect an absolute aliena¬ 
tion of charity estates, at a fixed rent, is a gross breach 
of trust, and cannot prevail in this Court Attorney-Ge¬ 
neral V. Green Attorney ^General v. Omen {b), Aitor- 
n^^eneral v. Griffith (c), Attorney-General v. Back¬ 
house* id)' Fr^ the earliest times, leases granted by 
trustees of a ch J*ity, at an undervalue, have been re¬ 
scinded. Wright V. the School of Newport Pond (e), The 
Inhabitants of Eltham v. Warreyn (,/), and other cases in 
Duke* 


The decree of 1670, on which the answer insists, is not 
an effectual confirmation of the previous transaction. 
That proceeding was a fraudulent contrivance for obtain¬ 
ing the sanction of th? Court to a voluntary agreement. 
The suit was not adverse; no inquiry was directed whe¬ 
ther the contract was beneficial to the charity; the At¬ 
torney-General was not a party; as against him, it is 
res inter alios acta. A decree, in such a cause, is an 
imposture, (g) In the case of Hemsworth Hospital 

(a)» 


(a) 6 Ves. 452. 

(b) 10 Ves. 5S5. 

(c) 15 Ves. 565. 

Id) 17 Ves. 285. 

(c) Duke, Law of charitable 
uses, 46. 


if) Duke, 67., see Allorney- 
Gencral v. Magwood, 18 Ves. 
31.5., and the authorities there 
cited, and Attorney-General v. 
Wilson, 18 Ves. 518. 


(g) ’the counsel here Kingston's trial : — “A sen- 
cited the following passage tence obtained by fraud and 
from the argument of the collusion, is no sentence. 
Solicitor - General Wedder- What is a sentence ? It is 
kurne, on the Duchess of not an instrument with a bit 
Yol. IL X of 
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(a), a decree by the Master of the Rolls, was, in a subse¬ 
quent suit, treated as a nullity; and in the Afiorney-Gmeml 
V. Cholmley (&), a decree, conBrmiii^^lin agreement between 
a rector and the parishioners, for an exchange of lands, 
and an annual pecuniary compensation, in lieu of tithes, 
was set aside, notwithstanding an acquiescence of eighty 
years. In Sellers v. Da*ix>so7i, Lord Thurlovo considered 
an irregular order a nullity, (r) It is clear that length of 
lime is not a bar to a claim on behalf of a charity. The 
fact, that the property has passed through the hands of 
many tenants creates no objection ; they are not charged. 
The only defence to a suit like the present, is purchase 
for a valuable consideration without notice, of which 
here is no pretence. 


(«) lilacJcston v. The Hos 2 nlal 
of Jlenisworlh, Dulc, 4i >-; sec a 
farther account of the case in 
Wakon v. llinsworth Hospital, 
2 Vern. 596. IVafson v. 2V/e 
Master, if Ilemsworth Hos¬ 
pital, 1-1 Ves. .yM. 

(A) Jwh. 510. 3 Burn's E. L. 

of wax and seal of a court 
put to it; it is not an instru¬ 
ment with the signature of a 
person calling himself a re¬ 
gister ; it is not such a quan¬ 
tity of ink bestowed upon 
such a quantity of stamped 
paper. A sentence is a judi¬ 
cial determination of a cause 
agitated between real parties, 
upon which a real interest lias 
been settled; in order to make 
a sentence, there must be a 
real interest, a real argument, 
a real prosecution, a real de¬ 
fence, a real decision. Of 
all the.se requis-ites, not one 


439. 3 (liviti. 914. 2 Eden, 50 i. 
7 Bro. P. C\ Ed. Tontl. 34. 
and see Jones v. Snow, 7> Ow'd I. 
1199. t’artwrighl v. Colton, 4 
Wood. 

(fj 2 Dicle. 738. 2 Aitstr.458. 

11 . 


takes place in the case of a 
fraudulent and collusive suit: 
thei'c is no judge ; but a per¬ 
son invested with the ensigns 
of a judicial office, is misem¬ 
ployed in listening to a ficti¬ 
tious cause proposed to him ; 
there is no party litigating, 
there is no party defendant, 
no real interest brought into 
question, and, to use the words 
of a very sensible civilian on 
this point; Fabula, nonjudi~ 
cium, hoc est; in scena, non in 
Jbro, res agiturJ* 20 HomlVs 
State Trials, 478. 479. 


On 
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On the merits, therefore, the Attorney-General is en¬ 
titled to a decree, nor does the form of the record present 
any obstacle to th^^^^ninistration of the justice of the 
case. It might have tj^n more accurate to have amended 
the information after the answer was filed, by introducing 
an allegation of the decree, and charging fraud; but that 
was not necessary. The Attorney-General, suing on be¬ 
half of a charity, is not bound by the rules which prevail 
in ordinary suits. Attorney-General v. Parker (a), At¬ 
torney-General y. Scot (b), Attornmf-Gencral v. Breton (e), 
Jktorney-General v. IVhitcley (d), Attmney-General v. 
Brooke, {e) cannot, indeed, claim indulgence to 
the prejudice of the Defendant; but the Defendant can¬ 
not be prejudiced by a decree on the facts stated in his 
answer: the record presents the same case, as if the in¬ 
formation had been amended; a case substantially requir¬ 
ing relief. In the Attorney-General v. Chohnley, the in¬ 
formation stated the decree; and prayed that it might be 
set aside, but it appears from the registrar’s book, that the 
decree then pronoujiced contained no declaration to that 
effect, but, without rpfcrring to the former decree, treat¬ 
ing it as a nullity, declared the rights of the parties in con¬ 
tradiction to it. (y*) It cannot be necessary, thei’efore, 
to state the decree on the record. 


18 IF. 

ATToaNBV- 

Genebal 

V, 

Wabken. 


(a) 1 Ves.45. (d) 11 Ves. 247. 

(d) 1 Fm. 418. (e) 18 Ves. 324, 32.5., and see 

(c) 2 Fes. 426. 1 Fes. 72. 


(y*) “ His Lordship doth or¬ 
der that the relator’s informa¬ 
tion do stand dismissed out of 
this Court, as against the 
Defendant the Lord Bishop 
of Lincoln, with costs, to be 
tasted, &c., and doth order 
and decree, that it be refer¬ 
red to the said Master, to take 
an account of the value of the 


tithes which have accrued, 
arisen, and renewed, upon the 
several estates in the posses¬ 
sion of the several Defend¬ 
ants, from the time of filing 
the said informationwith di¬ 
rections for taking the ac¬ 
counts and costs. Reg. Lib. 


A. 1761-, fol. 531. 
X 2 


Mr. 
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* fendant. 

Attoenkv- 

General 

Warrek. No evidence has been produced to authorise the Court 
in pronouncing the summary decree proposed by this 
information, and directing an account of tithes as matter 
of course. For any thing that appears, the original 
transaction was valid; there is no proof of undervalue ; 
it was not a mere lease, but a grant of tithes for a pecu¬ 
niary consideration, accompanied by an exchange of lands. 
The Court will not rescind a contract in part. It is clear 
that absolute alienation may be consistent with a due ad¬ 
ministration of a charity estate. In a case, about seven 
years ago, a house near Lewes, in Sussex, the property of a 
charity, which had formerly produced a large income, by 
being let in apartments, having fallen into a state of dilapi¬ 
dation, which rendered it unproductive, and the charity 
having no funds to rebuild it, but the materials and scitc 
being of considerable value, an information was filed, and 
the Master having reported that it would be for the ad¬ 
vantage of the charity to sell the houce, Sir William Grant 
directed a sale, on the authority of a decree by Sir 7%o- 
mas Clark, or Sir Thomas Sewell, cited by Mr. HollisL In 
the information against the corporation oi Exeter {a), the 
Court refused to disturb subsisting leases, which, from a 
long coui'se of dealing, it presumed to have been properly 
granted. 

But on this record it is not competent to the Court to 
examine the validity of the original transaction. That 
question is concluded by the decree of 1670, which the 
information does not seek to affect, A decree may cer¬ 
tainly be impeached for fraud, but the Plaintiff in a suit 
to that end, must put in issue, the decree and the facts 

(a) Attorney-General v. Cross, 3 Mer. 524. 

from 
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The proceeding in this case should have been by in¬ 
formation and bill. Perhaps the distinction between the 
cases in behalf of a charity, which require respectively a 
bill, an information, or a bill and information, may be 
thus stated: where tl\e object is not to decide a right, as 
merely to compel a party to account, the trustees may 
proceed by bill; to decide aright, the Attorney-General 
must be a party, and an information is necessary; where 
both those objects are combined, the proceeding must be 
by bill and information. In the present case the trustees 
are not parties; as lelators, they are subject only to 
costs {(I), but the Courl, having them before it in that 
character alone, could not bind their interests, or compel 
them to convey, (e) 

(a) 1 Bro. ('.0.484. (e) The Mibstance of the re- 

(4) 1 J\Ier. 361. inaining argument for the Dc- 

(c) 4 Vin. 500. fondant is stated in the judg- 

(d) Some cases concerning re- nicnt. 
tutors, are collected, ante, vol. j. 

305. n. 

X 3 


from which he infers fraud. Orders and decrees remain 
in force till regularly discharged or reversed. Wall v. 
Btishhy (a), Boddy y. Kent. (6) It was not necessary 
that the Attorney-General should be a party to that 
suit. He had no interest, and could have interfered 
only to secure a correct statement of the tacts, which 
w^ere correctly stated. The Court may give directions 
for the management of a charity, in a suit to which the 
Attorney-General is not a party. Monill v. Lmasou. (c) 
The decision in the Attorney-General v. Chohnley^ the 
case of an ecclesiastical rector, whose lease, as against 
his successors, #a8 void by statute, is no authority for 
setting aside this decree; but it is a direct authority for 
our proposition, that it can be set aside, if at all, only 
on an information stating it, and praying that relief. 


The 
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iin absolute 
alienation by 
trustees of a 
charity, inay 
be valid if be¬ 
neficial to the 
charity. 


TAe Master of the Rolls. 

Without finally disposing of this case, I will state my 
present view of the two questions into which it resolves- 
itself; 1st, The validity of the transaction, independently 
on the form of the pleadings; 2dly, The fitness of this 
record, for the purpose of impeaching it. 

On both these questions a principal feature of the case 
is, the decree pronounced in 1670, as affecting, as well 
the validity of the contract, as the form of the suit which 
seeks to impeach it. In that respect there is a novelty 
in this case, not found in any one of those cited at the 
bar. If the information sought to impeach a recent agree¬ 
ment in these terms, by trustees of a charity, admitting 
that the legal estate is absolutely theirs, and that they 
can convey it for ever, and conclude a contract, binding 
heir interest, and the charity, at law, the question in 
this Court always is, how far alienation absolute, or for 
a long term, shall prevail when accompanied with circum¬ 
stances whicli amount to a breach of trust; that is, alien¬ 
ation not consistent with that pro<’ident administration 
which is incumbent on trustees of a charity ? The prin¬ 
ciple that governs all the cases is this, that trustees are 
bound to a provident administration of the fund for the 
benefit of the charity. There is no positive law which 
says, that in no instance shall there be an absolute alien¬ 
ation. If so, even in the case of an inquiry under 
an order of the Court, whether alienation would be be¬ 
neficial to the charity, being contrary to law it could not 
be good; but on many occasions, by the authority of the 
Court, alienation has taken place; ,as in the case men¬ 
tioned of a decayed house, in which, after a reference 
to the Master to inquire, whether it was for the interest 
of the charity, the Court directed it to be disposed of. 
If contrary to law, the Court could not authorise the dis- 

i S position 
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position: alienation, under the authority of the Court, 
would l>e as invalid.as without it. These decisions, 
therefore, afford a conclusive proof, that alienation not 
improvident, but beneficial to the charity, and conform¬ 
able to the rule, which ought to guide the trustees, may 
be good; and disclose the principle on which any bill 
to rescind that alienation must proceed. So, in the in¬ 
formation against the corporation of Exeter (a), the late 
Master of the Rolls was of opinion, that leases for three 
lives are not necessarily an unlawful alienation of charity 
estates ; and being satisfied, that the value had been 
rightly estimate^ in the fine and rent, the duration of 
the leases did not, in his judgment, constitute an objec¬ 
tion, when it appearccl, that the trustees had not, de nnm, 
introduced that mode of alienation, but merely followed 
the custom of the country ; but that custom could not 
have authorised the alienation if contrary to law. 

In The Aitorncy-^Gcncral v. Smith (&), the Court sanc¬ 
tioned alienation, under a principle which it woulil be 
a little difficult to recognize at present. It appearing, 
on a reference to tfie Master, that the property of a 
charity had been recovered, in a great degree, by the 
activity of the party who sought a permanent interest in 
it, he was declared entitled to a lease renewable for ever. 
It cannot be taken, in contradiction to these examples, as 
an inflexible rule, that, in no circumstance whatever 
are trustees of estates, devoted to charitable purposes, 
authorised to alien, cither absolutely or for long terms. 
The question therefore is, whether, under all the circum¬ 
stances, the alienation is a breach of trust, or whether 
the contract was not for the benefit of the charity ? 

It appears here, that Hem'y Foljamhc, the tenant of 

(ft) Atlonuy-Gcncral Cross, (h) 2 Vern. 7 i6. 

3 Mer. 521. 
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the rectory, having an interest, the extent of which we 
know not, had entered into an agreement, not confined 
to the subject of tithes, but by which he undertook to- 
demise all the tithes of the manor, containing, as I un¬ 
derstand, about 1200 acres, for the remainder of War¬ 
ren^s term of 1000 years, accompanied by a further 
agreement relative to the glebe, (which seems designed 
to place the glebe lands together, according to the 
choice of the tenant of the rectory), and for seven acres 
in lieu of right of common. The exact nature of the 
rector’s right of common, or his interest in the tithes, 
is not in evidence: or whether the ownw of the lands 
might have claimed any exemption; it appears only, that 
in future, the rector was to receive 60/. a-year for tithes, 
that stipulation being accompanied by an exchange of 
lands relative to the glebe. Now, stopping here, and 
considering this agreement with modern impressions, an 
alienation of charity estates for 1000 years at a stationary 
rent, it is impossible to deny that it is a decisive breach 
of trust; not permitting the rector to avail himself of any 
change of times, but keeping his interest fixed in amount; 
the compensation which he received might be adequate 
at the date of the contract; but he was precluded, dur¬ 
ing 1000 years, from any advantage of increased value. 
It is true, that he was secured from dinrinution, and in 
some instances to guard against fluctuation, may be as 
much the interest of oiie party as of the other; but that 
would be an answer to all cases in which trustees have 
made an alienation at a fixed rent. It is not fitting for 
trustees to divest themselves of the power of profiting by 
change of value. The progress of events, and the de¬ 
preciation of money, liave shown the improvidence of 
this agreement; at tlic same time, it is just to say, that 
these principles do not seem to have been acted on at 
tliat early period, in 167<^h There is no case produced, 
ill which mere improvidence, inlerred solely from the 
extent of the term, was held sufficient to rescind the 

1 (> alienation. 
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alienation. In many cases in Duk^s collection, the 
Court has acted on inadequacy of value; in none on 
mere extent of term; where the alienation appeared, at 
the time, to be a provident administration, an alienation 
for a value then adequate, the prospective possibility 
that it might become inadequate, does not appear, at 
that period, to have had the effect which it has at pre¬ 
sent. Lord Eldcm, in ISO I, says, that he can find no 
precedent for regulation of the judgment of the Court, 
having before it the case of a long lease of a charity 
estate (a), and in a subsequent case (^), although he states, 
that during the l^t twenty-five years no doubt had been 
entertained on that point; yet no express decision was 
produced, that a long term, without reference to value, 
is an improvident alienation. 


1818. 


Attorney- 

General 


V. 
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I mention the fact to show that these trustees might 
not know that, in the judgment of the law, they were 
guilty of a breach of trust; but it is a different thing to 
say, whether the Court can retrospectively gjve validity 
to such a contract, and, with reference to modern prin¬ 
ciples, permit it to remain ? That is a question of consi¬ 
derable difficulty; but whenever it can properly be con¬ 
sidered, the point will not be merely, whether a demise 
of tithes for a thousand years at a fixed rent is a good 
administration of a charity, for it never can be just to 
consider a part of a contract and not the whole: in 
examining the conduct of the trustees, and deciding 
whether this was a provident administration of the pro¬ 
perty of the charity, the Court must advert not only to 
the tithes, but to the glebe, and, as far as it can, to ail 
the circumstances. 


Length of time, though not a bar, is certainly an ob- 


(a) Attorney-Gcncralv. Green, {b) Attorney-General y. Owen 
6Ves.452 JO Fes. 555. 

stack 



906 


CASES IN CHANCERY. 


1818. staclc in the way of setting aside a contract made near a 
hundred and fifty years ago, and acted upon ever since, 
Gskreal till the filing of this information. It creates a difiiculty 
Wabasn. ascertaining all the circumstances under which the 
agreement was made, and a strong case is recjuired to jus¬ 
tify the inteiposition of equity after such a lapse of time, 
at the instance of one of the parties, who may have 
enjoyed all the . benefit of the contract for perhaps the 
whole, or a great part, of the interval, and who never 
could have been compelled, at the instance of the other 
party, to relinquish it, when, from an alteration in the 
relative value of money, the agreement has become dis¬ 
advantageous to him. It is additionally difficult, in such 
a case, partially to set aside the contract, leaving the 
charity still to enjoy all the benefits of the other part of 
the transaction; and yet the information neither seeks, 
nor is properly framed, nor has the necessary parties, 
for a complete rescission of the whole agreement, and a 
restitution of both parties to their original rights, as they 
stood antecedent to the formation of it. 

But I am not now required to decide these questions, 
and must not overlook the main feature of the case, that the 
contract was brought under the view of a court of justice, 
before it was executed. It is necessary to consider that 
proceeding. 

The suit was instituted by Warren against the per¬ 
sons who had entered into the contract, with the addi¬ 
tion of the overseers of the poor, and all other parties 
interested. Was there any omission fairly to disclose 
to the Court the nature of the contract? Was the Court 
fully possessed of what constituted the objection, namely, 
the length of time and the fixed rent ? These are pro¬ 
minently stated in the pleadings, and there needed no 

reference 
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reference to the Master to ascertain the fact of the 
agreement, to let the tithes belonging to the charity at 
60^. a-year for a thousand years; the trustees submit to 
act under the authority of the Court; it was stated, that 
such an agreement had been made by their tenant, but 
was not binding on them, and intended to be binding or 
not as they approved; by their answer, they submit to 
the judgment of the Court how far> the agreement 
should be performed. The Court, on debate and hear¬ 
ing what could be alleged, declared that it ought to be 
performed, and that the trustees should be protected in 
the performance. What could the trustees do after this 
decree was pronounced ? Could they refuse to execute 
the deeds in conformity to the decree, when ordered by 
the Court to execute and convey, and protected by it ? 
Am 1 to assume, that the Court lent itself as ancillary to 
a fraud and breach of trust? If there were a breach 
of trust, it was committed by the Court, which, with 
perfect knowledge of what constitutes the alleged breach 
of trust, the length of term, and fixed amount of 
rent, ordered the agreement to be carried into execution. 
In considering the propriety of this contract, am I not 
bound, in deference to the Court, to suppose, that it was 
satisfied that there was not a breach of trust ; that the 
agreement and the decree were proper ? I must presume 
omnia rite acta. It is said, that the Court did not direct 
a reference to the Master, to sec whether the contract 
was for the benefit of the charity. Was such a reference 
according to the course of practice at that time ? If the 
contract were void by reason of its duration, no circum¬ 
stance could give validity to it. I am bound to sup¬ 
pose, that the Court was satisfied on these points before 
it pronounced the decree. Three years after the decree, 
the trustees executed the agreement. The question here 
will be not a mere abstract question, whether trustees 

can, 
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can, in any case, alien or demise for a long term, but 
whether alienation with the knowledge and under the 
decree of the Court, can by a succeeding Court be 
pronounced a breach of trust? That is quite a new 
feature in the case, and if, in modern times, trustees 
constantly alien when proper means have been employed 
to ascertain that it is beneficial to the charity; why are 
we to presume here, that the Court did not take measures 
to inquire whether this alienation was for the benefit of 
the objects of the trust ? Admitting that the Court was 
mistaken, was there a breach of trust in the trustees ? 
When the Court orders a conveyance, is that a mere 
nullity ? 


It is said, that the proceeding on the face of it is 
a fraud. Fraud is alind. actum aliud simulaitm, con¬ 
cealment, pretended hostility. Here tlic parties state 
openly, that they approve the contract, specify its terms, 
and submit it to the Court. This is an agreement for 
a long term, and at a fixed rent, but executed under the 
sanction of the Court; and it must always be considered 
with reference to that circumstance, a most important 
circumstance whenever the question comes to be decided. 
Without anticipating the decision, I think that there 
will be great difficulty. It must be remembered, that 
this is not the case of mere alienation, but of trustees 
calling for the aid and sanction of a Court to guide 
them, and what they do is the act of the Court. Jt 
seems difficult to give to such a transaction tlic cliaractcr 
of a fraud, or breach of trust; and it is on that 
ground only, that the legal right can be qualified ia 
equity. 

Whether the rule is so im})erative, that to alicnatron 
for so extensive a term no circumstance can uivc vali- 

O 
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(lity, no length of time, no acquiescence, no sanction of a 
Court, but that it is a manifest breach of trust in the 
Court and all parties concerned, is a question on which 
I express no opinion, because it seems to me, that the 
case is not now in a shape in which it is possible to form 
a decision. The proceedings in the former suit are 
wholly omitted in the information. Is the Court to in¬ 
vestigate this transaction, without having put in issue 
that which constitutes the most important circumstance 
for establisliing its validity ? This information attempts 
to set aside a decree, without putting it in issue; praying 
that the lease may be cancelled without naming a decree 
under which it was executed. It is said that the suit 
was fraudulent. Those who impeach it must put it 
in issue, and state from what its invalidity arises. Is 
the Court to annul a decree for fraud, without the state¬ 
ment of a single circumstance of fraud ? Was any case 
ever heard of, in which, after a solemn decree directly 
on the very subject, with jurisdiction to bind the inherit¬ 
ance, with parties to be bound, and binding it in ex¬ 
press terms to the full extent of the interest, another 
Court, at the distance of a century and a half, (de¬ 
termined the contrary ? One judgment confirming, the 
other annulling, the same contract; two inconsistent 
determinations on the records of the same court; the 
first decree, commanding the trustees to execute the 
contract, and the subsequent decree, without the least 
notice of the former, declaring the contract void? 
Whether the decree in this case can be impeached for 
fraud is a distinct question, but this suit does not seek to 
impeach it. 

The case of Hemsmorth Hospital cannot assist the pre¬ 
sent information. The history of the proceedings in 
that case is given in Watson v. The Master^ ^c, of Hems- 
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1818, wwM Hospital {a ); and it appears, that the hospital was 
AT^NEy. constitution from granting leases for more 

Gewehai. than twenty-one years; and all the decrees proceeded 
Wambn. foundation. 


It is then said, that the Attorncp-Gejieral was not a 
party, and that an information in behalf of a charity is 
not to be dismissed for defect of form. To a certain ex- 


In suits on be¬ 
half of chari¬ 
ties, the Court 
will not allow 
informalities 
prejudicial to 
the Defend- 


tent that doctrine is well founded; the Court will grant 
relief according to the case made, as it appears on the 
whole record: but what appears on this record ? That 
there was a decree, in 1670, approviijg the agreement, and 
directing its execution ; but no suggestion of fraud; that 
allegation is extrinsic to the record. All the cases show, 
that the Court is careful not to do injury to defendants, 
by overlooking error in form. Would no injury be 
done here ? Tlie information denotes no intention to at¬ 
tack the decree; and can the Court permit the Altorney- 
Gciicral to raise a question in argument not put in issue 
in the pleadings ? The record presents nothing to im¬ 
peach the decree, the information not touching, or affect¬ 
ing to touch it; there is, therefore, a subsisting decree 
on the very point; how can the Court over-rule it with¬ 
out at least putting it in issue ? The counsel for the in¬ 
formation insist, that this was done in The Attorney- 


General V. Cholmley (i), and other instances. Certainly, 
decrees in cases of ecclesiastical rectors have not prevailed 
against objections in modern times; but an ecclesiastical 
rector cannot, since the disabling statutes, even w'ith the 
consent of the patron and ordinary, grant a lease for 
more than three lives; such leases, and all judgments in¬ 
tended to support them (c), are expressly declared void. 
That is not the case with trustees of a charity; they have 


(a) H Ves. 324. (c) Stat. 43 Eliz. c. 9. s. 8. 

(i) See the reference ante, p. 298. n. 
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the legal fee, not an estate for life like an ecclesiastical 
rector; whether beneficial or not beneficial, whether tor 
the interest of the church or not, his contract, exceeding 
twenty-one years, is void by statute, as against his suc¬ 
cessors. No decree, therefore, could give validity to it 
beyond the interest of the parties. In The Attcyniey^ 
General v. Cholmleyi the agreement and the decree bound 
the party, but not his successors, and, with respect to 
them, was void on every principle of law. In that case 
the information impeached the validity of the decree, 
and prayed that it might be set aside. The whole me¬ 
rits of that decree were in issue, and the Defendant was 
apprised that the Plaintiff sought to imj)each it; but the 
case fails, in application to the present, because it is 
impossible for any Court to give validity to a contract 
contrary to an act of Parliament, while a contract like 
this may be established by judicial authority. A lease 
for 1.50 years by an ecclesiastical rector, would be as 
void after the decree as without it. 

In this case the deci;pe was not made, like the decree in 
The Attorney-General v. Cholmky, in confirmation of the 
agreement; but expressly directed the performance of 
it, by the trustees, who were not previously bound by it, 
after the trustees and the other parties had transferred 
to the Court the responsibility, and had prayed, what 
they obtained, the sanctioi^ and indemnity of the Court. 

As to the Attorney-General not being a party, he has 
no interest: his office is, to see that those who have the 
legal estate duly administer the property; but he would 
be no party to a conveyance, the legal fee being in the 
trustees', who are comi^etent to convey. It is not neces¬ 
sary that the Attorney-General should be a party to a 
contract on this subject. It would, indeed, have been 
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more fit had he been a party to the suit; but if not, is 
the decree a nullity, and to be totally laid aside, the in¬ 
formation not seeking to impeach it on that ground? 
If the information impeached the decree for want of pro¬ 
per parties to represent those interested, such a charge 
might require an answer from the Defendant, and in¬ 
quiries how the decree could be sustained; but the diffi¬ 
culty here is, supposing every fact in favor of the trus¬ 
tees, to overthrow a positive decree, not impeached by 
the record, and pronounced directly on the contract. 
It seems impossible to sustain the information as at 
present framed. 


Tlie Master of the Rolls intimated, that he retained 
the opinion which he had expressed on the hearing. 


Bill dismissed without costs. 

Reg, Lib. A. 1817j fol. 2124. 
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ARCHIBALD KENNEDY, and HANNAH ELE- 
ANORA KENNEDY, Infants, by GEORGE RO¬ 
BINSON, their next Friend, - Plaintiffs. 

ARCHIBALD Earl ofCASSILLIS, ARCHIBALD 
Lord KENNEDY, and ELEANOR, his Wife, 

JAMES FARQUHAR, GEORGE HIBBERT, 
and JOHN INNIS, and HANNAH ALLAR- 
DYCE (out of the jurisdiction), and the Governor 
and Company of the BANK of ENGLAND, 

Defendants. i^. 

^T^HE bill stated a deed of nomination dated 14tli July Injunction to 

1800, executed by Alexander Allardyce Dunnot- ceedhigsm^he 

tar, in the county of Kincardine, nominating his wife. Court of Scs- 

Hannah Allardyce, Ills brother, James Allardyce, since land, dissolved 

deceased, James Farquhar, Geot'ae IJibbert, and John In- 

_ cumstances. 

nis, and the survivor, tutors and curators to his daughter, 

Fleanor, during her minority, and that Alexander Allar¬ 
dyce having died in l^ovember, 1801, his daughter Elea¬ 
nor being an infant, leaving real estates at Dunnotar, and 
personal estate, consisting, principally, of 30,000/. stock 
of the Bank of England, the tutors and curators proved 
the deed of nomination or testamentary writing in the 
prerogative court of the Archbishop of Canterbury, and 
the bank stock was transferred into their names. 

The bill then stated, that some part of the personal 
estate had been invested in the purchase of real estates, 
and that, at the time of filing the bill, there remained 
standing in the names of the four surviving curators, 

15,300/. bank stock; a farther sum of 3825/. like stock, 
arising from dividends accrued due on the former, since 
Eleanor Allardyce attained the age of twenty-one, stand¬ 
ing in the name of Alexander Allardyce, 

VoL. II. Y 
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The bill farther stated, that about the end of the year 
1813, the Defendant, Lord Kennedy ^ eldest son of the 
Defendant, the Earl of Cassillist then nineteen years of 
age, paid his addresses to Eleanor Allardyce^ then about 
seventeen; that after some proposals between Lord Al- 
Iffway^ as the friend of the Earl of Cassillisi and Innis, to 
which the Earl refused to accede, the curators prepared 
a memorandum, dated the 17th of JfarcA, 1814, con¬ 
taining distinct proposals relative to the terms of the set¬ 
tlements, to be executed previous to the marriage, which, 
having been approved by Eleanor Allardycci was de¬ 
livered to the Earl of CassUlis, who, on the 25th of 
March, handed over to Farquliar a paper, in his owm 
hand-writing, stating objections to several of the ar¬ 
ticles ; that the Earl afterwards proposed certain modi¬ 
fications, to which three of the curators, then in London, 
acceded ; but, on the Gth of Ayril, the Earl intimated 
that he had some objections, and, on the 9th of April, 
addressed a letter to Farquliar, a part of which was in 
the following words: “ Upon delivery of your propo¬ 
sitions, matters to me wore so unfavourable an aspect, 
and .being determined as to my line, in so far as I com¬ 
prehend the propositions, I immediately sent for Lord 
Kennedy, delivered to him the whole of the papers or 
copies, and desired that he would himself go and talk 
over the matter with Miss Allardyce herself. I presume 
he is at Dun, or Dunoitar, about this time. I see no 
probability of my doing any good.” 


The bill, alleging that the Earl of CassUlis had form¬ 
ed a design, that Lord Kennedy should marry Miss AU 
lardycc, without any settlement being previously execu¬ 
ted, further stated, that Lord Kennedy, on his arrival at 
Thin, where Mrs. and Miss Allardyce were then resident, 
represented to them, that Farquliar, Hibhert, and Innis, 
had proposed terms to the Earl to which he had declin¬ 
ed 
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ed to recede, but hud laid before the curators his ^nal 
propositions, on the basis of which he wished settlements 
to be prepared, and Lord Kennedy produced what he 
alleged to be a copy of such final propositions, (the bill 
charging, that no such final propositions were ever sent by 
the Earl to the curators,) and obtained the consent of 
Miss 4ilardyee and her mother thereto, assuring them* 
as he was authorised and instructed by the Earl, that 
settlements should be prepared, and were then in prepar¬ 
ation, according to the terms of those propositions; that, 
in the faith that proper settlements would be executed on 
the 1st of May^ 1814-, Miss Allardyce, without the con¬ 
currence of her curators, married Lord Kennedy^ and 
that no settlement of her property had yet been executed. 

The bill, submitting that the curators ought not to 
transfer the 15,300/, bank stock, or to part with any of 
the property vested in them by the deed of nomination, 
until a settlement thereof had been made, in pursuance 
of the agreement, further stated, that Mrs. Allardycct 
FarquhaVf and Hilbert^ intended to join in a transfer of 
the stock, and, altogether to divest themselves of the 
trusts reposed in them by the deed of nomination; and, 
that dtmiSf having declined joining in such transfer, or 
otherwise divesting himself of the trust, Lord and Lady 
Kennedy, in November 1817, caused a summons of the 
Court of Session, in Scotland, to be executed, and levied 
upon him, concluding, that Innh ought to be ordained 
and decreed to deliver to Lady Kennedy powers of attor¬ 
ney, to enable the Bank of Fngland, to transfer into her 
name, that part of the bank stock which belonged to her, 
and to execute and deliver all necessary conveyances and 
dispositions of her lands, and other estates and effects, or, 
in case he should decline so to do, that he should be de¬ 
creed to pay to the pursuers 100,000/., as tlie value of 
the stock and lands. 
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The bill prayed, that the Earl of Cassillis, and Lord 
and Lady Kennedy^ might be decreed to execute settle¬ 
ments, in conformity with the memorandum or proposals 
of the 17 th of March 1814, subject to the modifications 
before mentioned, or on the terms of the final proposi¬ 
tions alleged, by the Earl of Cassillis, to have been laid 
before the curators, and, to that end, that the Earl and 
Lord Kennedy might make discovery of such proposals, 
and that all necessary directions might be given for ef¬ 
fectuating the said purposes ; and that, in the mean 
time. Lord and Lady Kennedy might be restrained, by 
injunction, from proceeding in the summons, or to an 
action in the Court of Session, or from commencing or 
prosecuting any action or suit at law, or otherwise, against 
Innis, in respect to any of the matters aforesaid, and that 
the Governor and Company of the Bank of England might 
also be restrained from making any transfer of the sums 
of 16,000/. and 3825/., or any part thereof, without the 
order of the Court. 


In the Decemher 18l7j the Plaintiffs, on an affidavit of 
Ifmis, verifying the allegations of the bill, moved that 
the Defendants, Lord and Lady Kennedy, might be 
restrained bj' Injunction “ from proceeding in the said 
snmmons, or to an action or suit at law, or otherwise, 
against the said John Innis, in respect to any of the 
matters aforesaid, and that the Governor and Company 
of the Bank of England might also be restrained from 
making any transfer of the said two several sums of 
15,300/., and 3825/., or any part or portion thereof, 
without the order and direction of this Court; which, 
upon hearing the said affidavit and the six clerks’ cer¬ 
tificate read, is ordered accordingly, until the Defendants 
shall appear to, and fully answer, the Plaintifls’ bill, or 
this Court make other order to the contrary.” 

Reg. Lib. A. 1817> foh 134. 17th Decemher 1817. 
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The answer of the Earl of CassilUs expressed a belief 
that none of the curators had consented to the modifi¬ 
cations of their proposals suggested by him, and stated, 
that they afterwards made new proposals, materially 
different from the modified proposals; and that the 
Earl rejected their propositions, and thereby ended all 
communication with them; denied a design, that Lord 
Kennedy should marry Miss Allardycey without any pre¬ 
vious settlement; and stated, that the Earl communi¬ 
cated to Lord Kennedy l)is final proposals, and advised 
him to submit them to Miss Allardycc and her mother; 
and that, as he believed. Lord Kennedy assured Miss 
Allardyce, that settlements should be prepared in con¬ 
formity to them, an assurance which he was authorised 
by the Earl to make. The answer farther stated, that a 
settlement had been executed on the 28th of November 
1814, between Lord Kennedy^ with the consent of the 
Earl on the one part, and Lady Kennedy on the other 
part, the particulars of which were set forth, and which 
the Earl believed to be in exact conformity to the pro¬ 
positions made by him ^to the guardians. 


Sir 

1818 . 

Kennedy 

«. 

Earl of 
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The answer of Lord and Lady Kennedy was to the 
same effect. 


On this day amotion was made to dissolve the in- July is, 
junction. 

Sir Samuel RomilLy and Mr. Abercromhy for Lord 
and Lady Kennedy, and Mr. Pemberton for the Earl of 
Cassillis, in support of the motion. 

The merits of the case are not now in question, but it 
may be useful for the Court to understand, that the ac- 

y 3 tion 
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tm tion in tlic Coui“t of Session is designed to cofnfiel, not 
nierely a transfet of the bank stock, but an account of 
Mr*. Inrits s transactions as trustee. 

itAAl of 

On general principles, this injunction cannot be 
sustained. The Court of Session is an independent 
foreign tribunal, of competent jurisdiction, subject 
to appeal only, like this Court, to the House of Lords. 
The parties arc domiciled in Scotland; the marriage 
■Was celebrated, and the property, as far as it has 
locality, is situated there. Tbe question must be de¬ 
cided by the lai^ of Scotland. The action, commenced 
in the Court of Session, enables that Court to administer 
complete justice among the parlies; if the Defendant, 
InniSi has a good defence, he may there avail himself of 
it; any objection to the settlement may be there con- 
sidei'ed. This Court is bound to presume, that foreign 
tribunals will proceed regularly, and administer the jus- 

V 

• tice of Ae case. There is no precedent of an injunction to 
restrain proceedings irt an action in the Court of Session. 
Even if confined to the transfer ‘of the bank stock, the 
injunction must be dissolved, as impeding the proceed¬ 
ings of a tribunal of competent jurisdiction. The Court 
of Session is a court of equity; and this Court never 
restrains proceedings in courts of equity, as the ex¬ 
chequer. In the suit instituted here, Innis cannot be 
compelled to account. If the Court of Chancery, by 
injunction, restrains proceedings in the Court of Session, 
that Court may, by interdict, restrain proceedings here, 
and the party will be unable to sue in cither country. 
An article of the act of Union expressly prohibits such 
an interference with the jurisdiction of the Court of Ses¬ 
sion ; declaring, “ that no causes in Scotland be cog¬ 
nisable by the Courts ot Chancery, Queen’s Bench, 
Common Pleas, or any other Court in Westminster 
Hall; and that the said Courts, or any other of the like 

nature, 
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nature, after the Union, shall have no power to cog¬ 
nosce, review, or alter the acts or sentences of the judi¬ 
catures within Scotland, or stop the execution of the 
same, {a) 


im. 

V, 

£4Bt of 
CASSlI,tijlS« 


T7ie Lord Chancellor. 

The case presents two questions; 1st, Whether this 
Court has jurisdiction of the subject in dispute? 2d, 
Assuming that, whether it can interpose to restrain 
another Court which has jurisdiction also? That this 
Court has jurisdiction, I cannot doubt; but that will 
not authorise me in restraining another Court of com¬ 
petent jurisdiction. 


The Solicitor-General and Mr. Cullen, for the Plain¬ 
tiffs, against the motion. 


The object of this suit is to prevent Lord Kennedy 
obtaining possession of the bank-stock standing in tbe 
name of the curators, without executing a proper settle¬ 
ment. * 

It is clear that this Court possesses concurrent juris¬ 
diction. At the period of these transactions. Lord Cas- 
sillis was resident in EngUmd, the agreement was made 
in London, and part of the property, the bank stock, is 
here; the curators obtained possession of that stock in 
the character of executors in England. The Court of 
Session has no power to restrain the bank from transfer¬ 
ring the stock; and that important object of the present 
suit cannot be accomplished by the suit in Scotland. Dur¬ 
ing six months the parties have acquiesced in the in¬ 
junction. 


Mr. Hart, for the Defendants Farqnhar, Hibhert, and 
(a) 5 Ann. c. 8. art. 19. 

Y 4 Innis, 





don In tliO Coutt of Session is designed to comticl, not 
I. ~ merely a transfer of tlic bank stock, but an account Of 

p, Mr. Inniis transactions as trustee, 
of 

CASfettttS. , . . , , . . . . , 

On general principles, this injunction cannot be 
sustained. Tlie Court of Session is an independent 
foreign tribunal, of competent jurisdiction, subject 
to appeal only, like this Court, to the House of Lords. 
The parties arc domiciled in Scotland; the marriage 
was celebrated, and the property, as far as it has 
locality, is situated there. Tbe question must be de¬ 
cided by the latv of Scotland. The action, commenced 
in the Court of Session, enables that Court to administer 
Complete justice among the parties; if the Defendant, 
Innisf has a good defence, he may there avail himself of 
it j any objection to the settlement may be there con¬ 
sidered. This Court is bound to presume, that foreign 
tribunals will proceed regularly, and administer the jus¬ 
tice of Uie case. There is no precedent of an injunclion to 
restrain proceedings in an action in the CoUrt of Session. 
Even if confined to the transfer ‘of the bank stock, the 
ihjhnctiori must be dissolved, as impeding the proceed¬ 
ings of a tribunal of competent jurisdiction. The Court 
of Session is a court of equity; and this Court never 
restrains proceedings in courts of equity, as the ex¬ 
chequer. Ill the suit instituted f.erc, Innis cannot be 
compelled to account. If the Court of Chancery, by 
injunction, restrains proceedings in the Court of Session, 
that Court may, by interdict, restrain proceedings here, 
and the party will be unable to sue in cither country. 
An article of the act of Union expressly prohibits such 
an interference with the jurisdiction of the Court of Ses¬ 
sion ; declaring, “ that no causes in Scotland be cog¬ 
nisable by the Courts of Chancery, Queen’s Bench, 
Common Pleas, or any otlier Court in Westminster 
Hall; and that the said Courts, or any other of the like 

nature, 
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nature, after the Union, shall have no power to cog¬ 
nosce, review, or alter the acts or sentences of the judi¬ 
catures within Scotland, or stop the execution of the 
same, (a) 


sw 
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The Lord Chancellor. 

The case presents two questions; 1st, Whether this 
Court has jurisdiction of the subject in dispute? 2d, 
Assuming that, whether it can interpose to restrain 
another Court which has jurisdiction also ? That this 
Court has jurisdiction, I cannot doubt; but that will 
not authorise me in restraining another Court of com- 
j)etent jurisdiction. 


The Solicitor-General and Mr. Ctdlaii for the Plain- 
tilTs, against the motion. 


The object of this suit is to prevent Lord Kennedy 
obtaining possession of the bank-stock standing in the 
name of the curators, without executing a proper settle¬ 
ment, • 


It is clear that this Court possesses concurrent juris¬ 
diction. At the period of these transactions. Lord Qas- 
sillis was resident in England, the agreement was made 
in Eondon, and part of the property, the bank stock, is 
here; the curators obtained possession of that stock in 
the character of executors in England, The Court of 
Session has no power to restrain the bank from transfer¬ 
ring the stock; and that important object of the present 
suit cannot be accomplished by the suit in Scotland, Dur¬ 
ing six months the parties have acquiesced in the in¬ 
junction. 

Mr. Hart, for the Defendants FarqnJiar, HibUrt, and 
(«) 5 Ann. c. 8. art. 19. 

Y 4 InniSf 
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InniSi submitted to the direction of the Court. Sir 
ihur Piggott for the Bank. 

TJie Lord Chancellor. 

The bill is filed by the next friend of two infants, 
whom it represents to be English domiciled infants, 
against Lord Cassillis^ and Lord and Lady Kennedy^ 
none of whom it treats as out of the jurisdiction, not de¬ 
scribing them as English, or as Scottish domiciled sub¬ 
jects ; against FarquhaVi against Hibbertj who live in 
Ijondon, against Innisy who lives in Scotland, no one of 
whom is charged to be out of the jurisdiction ; the only 
person so described is Mrs. Allardyce, The bill states 
the right which it supposes the infants have to a settle¬ 
ment for their benefit, (a right, to a certain extent, un¬ 
questionable,) and thus treating the parties as resident in 
England, except Mrs. Allardyce, proceeds to state the 
agreement made with respect to Scottish property, and 
also property, which, if it cannot be denominated Scot¬ 
tish, or English, must be administered by persons not 
subject to process of the Court of Session, namelj', the 
Bank of England, and alleges, that the proceedings in 
the Court of Session were fraudulent and collusive, be¬ 
tween the principal Defendant and others, including 
Jnnk, in whose name the |tock stands, 

Tlie difficulties in the case, I certainly think, are not 
provided for by the act of union; difficulties arising from 
transactions between persons resident in different parts of 
the island. We have a Court here which cannot affect 
persons resident in Scotland, and a Court there which 
cannot affect persons resident here. It appeared to me 
right to grant the injunction, on the allegation, that the 
suit in Scotland was collusive. I do not interfere with 
the merits, deciding on a principle which must regulate 
the jurisdiction of the Courts with regard to each other. 

The 



CASES IN CHANCERY. 


381 


The injunction has been construed somewhat too 1818. 
largely by Sir Samuel Bomilly; but I think it expressed Kennedt 
so as to be understood to go much farther than the v. 
Court designed. I certainly meant to go no farther than 
the bank stock and purchased estates; the stock standing 
in the Bank of England, which the proceedings of the 
Court in Scotland cannot affect, and, in the names of per¬ 
sons, three or four of whom are not bound to give effect 
to the suit in Scotland, more especially if they are not 
parties to it. 

The suit in Scotland is of this kind. Lord and Lady 
Kennedy bring before the Court no person but Innh, and 
state, that other persons (for whom, I suppose, Mr. Hart 
has asked instructions how to act, which I cannot give 
them) have been colluding with him, and divested them¬ 
selves of the purchased estates, and confine their prayer 
to relief against Innis, calling on him to account, and 
concur in executing powers of attorney and making 
conveyances. Taking the Court of Session to be a court The Court of 
of law and of equity,* which it is (a), yet, whether the court of law 
property is to be administered according to English or equity. 

Scottish notions of equity, which, in many material Cheumstanew 
points, differ, must depend, when the cause is heard, on deterniine the 
the national character of the individuals, and the cha- 

to be adnu- 

racter of the property which the decree affects; and it nistered. 
may happen, that the relief given in the Court of Session, 
is not exactly the same as that given here. Supposing a 
bill filed in the Exchequer against all the trustees, call- 

e session may pro- power is inlierent in the su- 
ceed as a court of equity by preme court of every country, 
the rules of conscience, in where separate courts are not 
abating the rigor of law, and established for law, and for 
giving aid, in proper cases, to equity.” Erskine, Principles 
such as in a court of law can of the Law of Scotland, b. i. 
have no remedy ; and this tit. 3. p. 29. 

ing 
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ifig on them to convey to the absolute use of Lady Ken^- 
iiedifi if that bill were dismissed, the decree so pronounc¬ 
ed would not bo such that the parties could have the 
benefit of it, in a suit instituted to protect the rights of 
the children. There might therefore be two suits pro¬ 
ceeding in this country, and a dismission of a bill in the 
Court of Exchequer, while the Court of Chancery is 
going on to give relief; but that is not the view in which 
this case must be considered. It now appears that the 
suit ill Scotlmid i.s bona Jidc, and the injunction is sought, 
stands, but against the Court of Session, which never can 
be made effectual. If you think proper, and you arc 
not against the persons in whose name this bank stock 
entitled to ask for an injunction against individuals, that 
suit never can do you harm. I say nothing on the me¬ 
rits. The other trustees, not parties in the Court of Ses- 
•sion, are parties in this Court, and must take notice 
of what passes here. If they choose, in case Tunis 
is ordered by the Court of Session to translcr, to act in 
conjunction with him, it may be proper ; but you might 
move to restrain them from joining, which would not in¬ 
terfere with the proceedings in that Court; but that must 
be by injunction against the Bank; for, though I have 
Jiad a good deal of difficulty in saying that you have a 
right to dissolve the injunction against the Bank, who arc 
not amenable to the jiij^diction of the Court of Session, 
yet, if the Plaintiffs arc entitled to an injunction against 
the Bank, I think it would be more properly asked in a 
suit to which the trustees arc parties. 

The act of union is sacred; but I doubt liow it is 
possible to apply the article cited to a case in which 
justice cannot be ailministercd, unless the courts of both 
countries a.ssist the partie.s. It is true, this court cannot 
“ cognosc, review, or alter the acts” of the Court of 

Session; 
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Session J bitt it will be difficult to do justice, Utttess the 
courts in England aid the courts in Scotland^ and the 
courts in Scotland aid the courts in England, 

The irtjunction must be dissolved; but I desire it to 
be iniderstood, that the dissolution will not authorise the 
trustees, riot patties to the suit in Scotland, to join ill any 
translei* or conveyance. 


m 


ldi8. 


V. 

Bahl of 
Casbilus. 


“ Whereas, by an order made the l7th da}" of Eccem- 
hv.r 1817, it was ordered, that an injunction should be 
aWilrdeil to restrain the Defendant, Archibald Lord 
Kennedy, and Eleanor, his wife, under the penalty of 
i (30,000/., to 1)0 levied Upon their lawful goods and 
chattels, from proceeding in the summons, or to an ac¬ 
tion in the Court of Session, and from commencing or 
prosecuting any action or suit at law or otherwise, 8cc.” 
[Ante, p. vSH>.) “ His lan’dship doth order, that tlie 
said injunction do stand dissolved, and that the Plain- 
tiffis do pa}’ to the Defendants, the Governor arid Com¬ 
pany of the Bank tlf England, their costs of this appli¬ 
cation to be taxed, &c.” 

Reg. Lib. A. 18l7j fbl. 1617. {a) 


(a) An injunction to re¬ 
strain proceedings in the 
C/Ourt of Session was grantetl 
in IVhurton v. May, 5 Vcs. 
21., sec p. 71.; and recently 
in Bushdy v. Cloves, 5 Madd. 
297-; and see Lord Portland's^ 
case,' and Grey v. The Jhdic 
of Hamilton, cited Eden on 
Injunctions, p. 14-2.; but in 
Lotvc V. Barker, 1 Cn. in Cha. 
67. Nels. lOfi. 2Frcem. 125., 
an injunction to restrain pro¬ 
ceedings in a foreign court, 


was, after great considera- 
■^on, refused. A suitor here, 
proceeding for the same mat¬ 
ter in a foreign court, will be 
conijiclled to elect between 
the two jurisdictions, Pieters 
V. Thompson, Coop. 291. 

'fhe following cases, illus¬ 
trative of the doctrine dis¬ 
cussed in Kcnnedt; v. Lord 
Cassillis, are extracted from 
Lord Nottingham's MSS. 

“ 2lst February, 28 Car. 2, 
167.)-6, Sir George Carteret v. 

Sir 


On a bill for 
a partition of 
lands in Ire¬ 
land, and an 
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Sir William Petty. The bill man be outlawed in England^ 
set forth, that the Defendant and floe into Ireland, no 
had bargained and sold to the capias idlagatum can follow 
Plaintiff, a moiety of certain him thither ; of which see 
lands in Ireland, and that he some ancient records in rny 
did there cut down the woods, manuscripts of Mr. Not/& 
and commit other waste, and Collection, fol. . And if 
ted*therc^™*^ prayed an account, and a it be said the Plaintiff may 
demurrer’was partition : the Defendant de- go over into Ireland and ex- 
allowed as to murred, because the freehold hibita new original billagainst 
andoverniled inheritance of lands in the man there, it is equal tp 

as to the ac- Ireland ought not to be set- a failure of justice ; for by 
count. tied here. I ordered him to that time the case is well ad- 

answer as to the account, but vanced there, the man may 
allowed the demurrer as to dee again out of Ireland into 
the partition; for wheresoever England or Scotland, so that 
the Defendant may, by per- there can never be any cer- 
sonal coercion, be compelled tain justice, but in the abso- 
to perform the act decreed, lute power of the King, which 
there after answer put in, the can bring all his subjects into 
Court shall proceed to a de- the proj)er ])lace where they 
cree though the Defendant ought to render reason. But 
be in Ireland, and rely upon all this is to be understood of 
the justice of the King to such eases where the impri- 
corapel him to be sent for sonmeut of the person is the 
over, to yield obeilience, as most proper means to clfect 
was done in Alderman Pres- that which is decreed to be 
tojis case of Dublin, and ad- done, viz. the payment of ino- 
vised to be done by the coun- ney, making a conveyance, or 
eiJ table, in the Earl of Tho* the like. But where no obe- 
mond's case; for, otherwise dieneo ol‘ the person impri- 
therc must be a failure of jus- soned, or any act of his, can 
tiee; because, in Ireland they sufficiently execute such a 
are not bound to execute the decree, there it is in vain to 
decrees of England, upon a hold such a plea ; and that is 
bill there preferred to have this case: For, to a partition 
such execution, as was lately in Chancery it is necessary 
resolved in Ireland, and very to award a commission to 
ju.stly, in the case of one Ha- some neighbouring justices to 
vage, and since in the case of divide the lands; if they rc- 
the Earl of Thomond. And fuse, there lies an attachment 
so it was resolved long since against them for such reiusal; 
at the common law, that if a if they execute the commis¬ 
sion 


1818 . 


Kennedy, 

V. 

Eard of 
CASSItlilS. 
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sion and return it, then there 
ought to be a decree, that 
the lands be accordingly con¬ 
veyed, and that, till a con- 
vey^ance, they may be so en¬ 
joyed ;the consequence there¬ 
of is a sequestration, and an 
injunction for the po.ssossion, 
and a writ of assistance to the 
sheriff: none of allwhicli can 
be awarded into Ireland, nor 
supplied by the obedience of 
the person inipi’isoncd here. 
So Air the dcimirrer is good, {a ) 
f/aminri/^Ht/i, 30 C<ir.% 
lG78-9.,6’o/t/ V. Canitam. 'ihe 
Plaintiff had received .'»ome 
money by bill of exchange, 
whicli belonged (o ih'j De¬ 
fendant, but detaincdii in his 
hands upon pretence of .some 
accounts hetweeu them, and 
licing sued at law, exhibited 
his bill in this court to stay 
that suit; and beciiiL-e Can- 
ham was suppo.-.e(i to be in¬ 
solvent, ergo, I'or want ol 
other security, the money in 
question was brought into 
court, to abide the event of 
tlie cause at hearing: and 
now tlie scope of the Plain¬ 
tiff’s hill a})})eartd to be a 
prayer of relief, upon an 
agreement made at the. de¬ 
termination of a co-partner¬ 
ship ; for the Plaintiff, being 
at Leghorn, had entered into 
a co-partnership with Lee and 


Canham in thirds, and being 
desirous to break off, it was 
agreed that 27,000 pieces of 
eight sliould be paid to the 
Plaintiff, wliich was done; 
and further, that the Plain¬ 
tiff sliould be indemnified 
from any trouble which might 
happen to him, by reason of 
that co-partnership; and, in 
1661', an instrument was 
drawn, and sealed according¬ 
ly. After this, the Plaintiff 
entered into a new co-part¬ 
nership with Janies Gold and 
John Gold, and was forced, 
by sentence of the Court at 
I'lojenee, to pay custom to 
(he (ireat Duke, for goods 
imported during the time of 
tile former co-partncrsliij), 
and is also sued there, at this 
time, by Mica, for a debt 
due irom tliat co-partner¬ 
ship, where the cause is still 
depeiuling. 'I'o which tiie l)e- 
lendant said, that there were 
no customs due to (be Duke 
of Florence after seven ycar.s, 
and that Mieo's pretences 
M’cro groundless, and that 
there had been a reference 
of all ililferences to arbitra¬ 
tors, before whom the matter 
of the tustonis was not stood 
upon. Cur. J, Let the Plain¬ 
tiff receive back so much of 
the money brought into Court 
as may be adequate to the 
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(ff) Cartwright V. PeUus, 2 Cu. in C/m.it4, 


sum 
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sum paid on the sentence fur 
custom, the justice whereof 
is not examinable here. 2, 
Let the Defendant take tlie 
rest, subject to the covenants 
of saving the Plaintift’ liarm- 
less against Mica, (a) 
June 10, SO Car.'1. 1678. 
Mr. CoUington presented a 
petition to the Lords in Par¬ 
liament, praying to be reliev¬ 
ed against a .sentence given 
by the delegates in a matri¬ 
monial cause, wherein they 
adjudged, as the Court of 
the Arches had done before, 
that one Hignora Angela Mar¬ 
garita Gallina, a very lew'd 
woman, was the petitioner’s 
lawful wife, and lawfully mar¬ 
ried to him at Turin; where¬ 
as, in Turin, she hath ano¬ 
ther husband yet living, and, 
though she were divorced 
from that husband by the 
sentence of the Archbishop 
of Turin, before the pretend¬ 
ed marriage to the petitioner, 
yet he doubted not, but to 
make it appear, that tins sen¬ 
tence was void, and the di¬ 
vorce null, and tliat she did 
still remain the wife of her 
husband at Tuihi, though he 
were also married to another 
wife, before the pretended 
marriage of the petitioner. 

I said, the merits of this 


case, if the petitioner cogld 
come at it, were to examine 
a sentence of the Archbishop 
of Turin, by the laws Eng¬ 
land ; for, as we know not the 
laws of Havoif, so, if we did, 
we have no power to judge 
by them ; and, ergo, it is 
against the law of nations not 
to give credit to the judgment 
and sentences of foreign coun¬ 
tries, till they be reversed by 
the law, and according to the 
form, of those countries where¬ 
in they were given. For what 
right hath one kingdom to 
reverse the judgment of ano¬ 
ther.^ And how can we re- 
I’usc to let a sentence take 
place till it bo reversed? And 
W'Imt confusion w'ould follow 
in Christendom, if they should 
serve us so abroad, and give 
no credit to our .‘Sentences. 
In ITj/ircd’a case, 5 Jac. (a), 
a judgment given in Holland, 
fi)r debt, was executed here, 
by the Admiralty of England, 
upon the person who Hed 
from execution there, and 
this was allowed upon a lia- 
lean Corpus, in li. It., so long 
as the judgment there remain¬ 
ed in force ; wherefore, if the 
petitioner can, either by the 
laws of Savoj/ or of Jiotne, 
repeal that sentence at Tu¬ 
rin, let jiim do so ; but, till 


(a) Gold V. Canham, J Ca. in la-.e, cited as iVihrvd and H 

Cha. ."511. case, 2 Kch, 511, CIO. 

(b) « 1 Holt. 530. i/.” JVi^r's 

that 
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that be done, it is not possi¬ 
ble for the Arches or the de¬ 
legates to give any other sen¬ 
tence than what tliey have 
given. 

But I hope the merits of 
the cause shall never be de¬ 
bated here, for the main ques¬ 
tion at this time is, whether 
your Lordships have any ju¬ 
risdiction in this case, or can 
take any cognisance of this 
matter? And this point makes 
it no longer to be Mr. Col- 
lingUnC^ case, but the King’s, 
whose sovereign power in all 
ecclesiastical causes is deeply 
concerned, and his ecclesi¬ 
astical supremacy invaded, if 
this petition be received; for 
the petitioner ought to have 
applied himself to his Majesty 
for a cotnmissioa of review, if 
there be cause for it, and not 
to this House, it being against 
law, and without all j)rece- 
dent, so to do. Whereupon 
the House referred it to the 
Committee of ih ivilcges, and 
the King commanded mu to 
attend the committee. At 
this committee the Lords, 
who were zealous to assert the 
jurisdiction of the House, 
caused divers precedents to 
be read, viz. Tempore, E. 1. 
Itilcij, 135, 13(). Rot. PL S. 
P. 2. No. 1.3. 5 JL 2. No. 
Pclicn Abbidis liujford, 8 L\. 
2. No. provicario J'cc/csitc. 
saneli Butlolph. extra Aldcrs- 
gatCf 'L iv. 2. No. ‘1-2. p. 


John Bland, Prynne's plea 
for the Lords, 418., who cites 
Roi. Clans, 8 E. 2 . for a Le¬ 
gacy, {) //. 5. Rot. Plm. No. 
12., a prohibition for tithes, 
2 H. 4. Roi. PI. No. 29., 
where the Brachium Seculars 
did assist the ecclesiastical; 
and 22d December, 1640, Sir 
Robert llotvard'a case, where 
the Lords adjudged the Arch¬ 
bishop of Canterbury to pay 
500/. to Sir Robert Hoxvard; 
and Sir Francis Moors Re¬ 
ports, 4G2. Ilalliiidl and Jer- 
vis’s case, 2 Leon, 126, 127. 
FrankiMcll’s case, 4 /n.v/. 341. 
llollingxcorth’s case, touching 
the appeal by way of review; 
and 2 Roll. 233. PL 3. 4 
Inst. 340., touching appeals 
by bill signed. None of all 
which did any way come near 
the point in question. 

As little to the purpose 
Av ere these points of law which 
the I’ounsel ol' Mr. Cottinglon 
insisted upon, only to show 
learning; as, Isl, Thatalljudg- 
ments given in Parliament are, 
in law, given by the King and 
Lords ; for which Uiey cited 
1 n. 4. Rut. Pari. No. 74.; 
and the Lords’ Journal, 10th 
December, 1621.: 2d, For the 
generality of the Lords’ ju¬ 
risdiction they 1 ‘ited Selden 
lie Sf/nc(lriis, h. 3. p. 8.; 3d, 
TJuit, originally, the Ecclesi¬ 
astical Court, and the Civil 
Coart, sat together, but by 
the Conqueror thej’’ were di¬ 
vided, 
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1818. vided, by the advice and con- revk'Wy arid Coventry Custos 

y Sent of thc Bisliops andLords, promised to promote it. This 

Kennedy Selden’s Analecta, 129, 130., being a precedent so full in 

Eari. of Scld. Eadmer, IGl, 16^., Le- the point, and yet so contrary 

Cassillis, ges. H. 1. cap. 79.; 4 th, For to the inclinations of the Lord 

the ground of the appeals to who cited it, gave great sa- 

the King they cited Assise de tisfaction. Then I opened 

Clarendon, 10 //. 1. c. 8.; the reasons of law upon which 

5th, That the Statute of 25 this point depended, and said 

//. 8. had not taken away the they ought to prevail, though 

King's power, Hob. IdO. Colt there had been precedents 

and Glovers case; Gth, That against it, as there are none 

thc King had consulted with in 500 years, and the latter 

thc Lords in matters spiri- precedent is for it. The rea- 

tual, for which they cited sons were, 1st, Because the 

Bnndell Bren. Turn. \1 E. statute of 25//. 8. makes the 

1.; 7th, That the King had sentence upon appeals final 

prohibited appeals to the and definitive, and, though 

Pope by advice of the Lords, these words do not exclude 

viz. in Rot. Claus. 8 II. 3. the King’s prerogative to 

AI. 34-. Dorso, 1 E. 3. M. 9. grunt a commission of review, 

Dorso, 14' I'j. 3, Pt. 1. iM. 41. fur the dernier resort to the 

Dorso; none of all which prince is not to be barred by 

considerations did any way general words, yet those 

touch the point in (juestion. wortls have this effect, that a 

At last niy Lord Privy Seal conjinissioti ot' review is now Comniih- 

cited a precedent, 30th jMaj/, purely matter of grace, and sion of re 

1628, Vaughan s case, where no man can demand it ex r/c- view, mat 
^ ter ot 

the Earl of Clare reported («); for constant grace. 

from the committee of peti- experience .shows that is of- 

tioners, that Vaughan claim- ten denied. 2d, From hence 

cd by a will, against which a it follows, that the Lords have 

sentence had been given and notliing to do to review these 

affirmed by thc delegates, and sentences, for the Lords sit 

prayed relief, 'i'he Lords, liere only to dispense right, 

upon debate, directed tlic pe- not to dispense matters of 

titioner to apply himself to grace, which the King rc- 

thc King for a commission of serves to himself. 3d, And it is 


(a) See Franklin’s ca^e, 2 P. the Lord Cliancollor in Eugleton 
tv. S9y., and the (certificate of v. Kingston, S Ves. 438. 


no 
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fto kind of answer to say, the 
King is here virtually present, 
for that docs not entitle us to 
dispense acts of grace for 
him, and we may as well pre¬ 
tend to grant pardons, or as¬ 
sume any other part of the 
government by virtue of this 
very dangerous distinction, as 
the late times showed us. 4, 
The inconvenience were intol- 
lerable; for then we might as 
well review every probate of 
a will, and then no man could 
tell how to administer, for 
appeals below ought to be 
brought in fifteen days, but 
there is no time limited for 
appeals to Parliament, so the 
acts of an administrator are 
never safe, but will always be 
subject to a repeal here, 
which will make them null 
and void. 5, It would be yet 
more inconvenient in ctyjses 
matrimonial, which, as they 
are more spiritual, so they 
have a more temporal conse¬ 
quence, and may tend to the 
bastardising of children. With 
these reasops the committee 
was satisfied, but, when it 
came to be reported to the 
House, the Earl of Essex gave 
greater satisfaction, and wise¬ 
ly put it, not upon any origi¬ 
nal defect of power in the 
Lords, which was an unplcas- 
ing subject to speak of, but 
upon the Lords’ voluntary 
departure with that power ; 
for so he pressed the words 
Vox,. II. 


of the statute, 25 //. 8. Fi¬ 
nal and definitive,” that now 
the Lords were excluded by 
their own consent, though 
they were not specially nam¬ 
ed ; and compared it to the 
statute of 27 Eliz. c. 8, of 
errors, where the Lords, jjass- 
ing an act to make errors ia 
B. jB. reversible in the Ex¬ 
chequer Chamber, added a 
clause to reserve to them¬ 
selves a power of examining 
the judgments given in the 
Exchequer Chamber, without 
which the Lords had been 
excluded; and, in 31 Eliz. 
c. 1,, did further provide, that, 
for errors in B. /?., the sub¬ 
ject might have election to 
sue in Parliament, without 
going to the Exchequer 
Chamber; for, till then, the 
Lords had excluded them¬ 
selves of that privilege. And 
now, lately, in 19 Car. 2, the 
act for rebuilding of Low- 
don erects a judicature to de¬ 
termine controversies speedi¬ 
ly and finally ; so docs the 
following act. Car. 2, for re¬ 
building of Soiithtoark; and 
no appeal can be* to the 
Lords from*any of these de¬ 
crees, because the Lords are 
understood to have excluded 
themselves without being spe¬ 
cially named; and, otherwise, 
London and Southivark could 
not have been rebuilt. Upon 
tliese reasrftis, the House 
agreed with the committee 
1 and 


1818. 

Kes.vedv 

V. 

Eakl of 
Cassiu-is. 
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1818 . 

Kennedy 

V. 

Earl of 
Cassilus. 


I 

and now it is settled, tkat no petitions of Bamjield and /?o- 
appeals from the delegates gtrj, and of Cole and Mor¬ 
eau come before tlie Lords ; dant^ wherein relief was pray- 
and, in consequence of this ed against the probate of a 
resolution, the Lords, within ^ill affirmed by the dele- 
a few days after, rejected the gates, [a) 


^«) Snvl V. n'i/.w?', 2 Vern. US. 


Jitl^ 18. 


SMITH V. FROMONT. 


Two persons 
having agreed 
to work a 
coach from 
jbrisfol to 
Loyidon, one 

E roviding 
orses for a 
part of the 
road, and the 
other for the 
remainder, 
and in conse¬ 
quence of the 
horses of one 
having been 
taken in exe¬ 
cution, the 
other having 

E rovided 
qrses for that 

n t which 
been un¬ 
dertaken by 
the first, and 
claiming the 
whole profits 
of the jour¬ 
ney ; the court 
refused an in¬ 
junction 
against con¬ 
tinuing to pro¬ 
vide horses. 


npHE bill stated, that the Defendant being the owner 
of two coaches travelling from London to Bristol, 
in ISid, sold to the Plaintiff the working of the coaches 
on a part of the road, namely, from London to Hare 
Hatch, the Plaintiff providing the horses to be employed, 
and paying to the Defendant a certain sum })er mile, for 
the use of his coaches, and the clear profits of the whole 
journey between London and Bristol being divided in 
proportions specified ; that the working of the coaches 
under the agreement was continued till 18l7, when, in 
consequence of a temporary inability of the Plaintilf to 
provide horses on a part of the road between Ijondon and 
Hare Hatch, it was agreed that the Defendant should 
provide .horses on that part, and receive a proportionate 
additional share 6 f profits, until the Plaintiff.should again 
be able to provide bor.ses of his own ; that the coaches 
were so w'orked till the 7tli and Sth of June 1818, when, 
though horses provided by the Plaintiff’ were ready at 
the usual times and places, some persons, by the order 
of the Defendant, put to the coaches horses belonging 
to him, and pretented the Plaintiff w’orking the coaches 
with his own horses; and that the Defendant had since 

19 refused 
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refused to permit the Plaintiff’s horses to be used on 
any part of the road, or to allow to the Plaintiff his 
share of the profits, and had sent a written notice to the 
Plaintiff) that he should be no farther concerned with 
him in the coach business. 


1818. 

Smctk 


Fromont, 


The bill prayed an account of the profits:.^ the 
coaches worked by the Defendant in contravention of 
his agreement, and an injunction to restrain the De¬ 
fendant from so working the coaches. 


The allegations in the bill being supported by 
affidavit, the Plaintiff on this day moved for an in¬ 
junction. 

The affidavit in opposition to the motion stated, that 
the inability of the Plaintiff to provide horses, was the 
consequence of his horses having been taken in execu¬ 
tion, under an extent for 3123/., and a writ of Jieri 
facias for 4900/.; that by such executions, of which the 
Defendant had no pijcvious notice, the coaches were 
suddenly stopped, and the Defendant was subjected to 
great inconvenience and expense in procuring other 
horses to forward them; that some of the horses seised 
were sold, and advertisements were published for the 
sale of the rest; and the Defendant having been inform¬ 
ed and believing that the other horses of the Plaintiff 
w'ere about to be sold, purchased fresh horses foV work¬ 
ing the coaches the whole way; and that he believed 
that all the Plaintiff’s horses were then in the custody of 
the Sheriff. 


Mr. Mart and Mr, liaithbi/i for the motion. 


Mr. Wethcrel and Mr. Muscat^ against the motion. 

Z 2 The 
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CASES IN CHANCERY. 

T/ie Lord Chancellor. 

The only instance that I recollect of an application to 
this Court to restrain the driviiisf of coaches, occurred 
in the case of a person who sold the business of a 

coach-proj)rietor from Reading to London^ and under¬ 
taking to drive no coach on that road, afterwards 
established one. M^ith some doubt whether I was not 
degrading the dignity of this Court by interfering, I saw 
my way in that case; because one party had there co- 
venanted absolutely against interfering with the business 
which he liad sold to the other, [a) This is quite a 
different case: the Defendant having received JOO/. as 
the consideration for giving up a part of the road which 
lay in the way from London to Bristol^ the profits being 
divisible in the ratio of the distance which each party 
undertook to provide; the Plaintiff fell into embarrass¬ 
ments, whicli produced the seizure of his horses, and an 
advertisement for the sale of them by the Sheriff 
While the Plaintiff is in this situation, the Defendant is 
bound by his agreement to undertake with persons at 
Bris/ol to bring them to London, and when they arrive 
at Hare Hatch, he is stopped by the Plaintiff’s want of 
horses, and would be liable to an action by every indi¬ 
vidual within and without his coach, if it were not for¬ 
warded. But it is difficult to understand how such a 
case can be the proper subject of the jurisdiction of this 
Court by injunction. If 1 enjoin the Defendant from 
bringing horses to convey the coaches between the 
limits in question, I must enjoin the Plaintiff from 
not bringing horses there. I cannot restrain the 
Defendant, unless 1 have the means of assuring him 
that he shall find the Plaintiff’s horses ready. 1 should 
otherwise enjoin him from doing that which if he omits 


(«) WiUiamsy. Wdliams, ante, p.255. 


to 
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to do he will be liable to actions by every person whom 1818. 

he has undertaken to convey from Bristol to London i 

• • Smith 

and should issue the injunction on the supposition that v. 

the Plaintiff’ would do that which he has not done, and 

which it seems he is not ac^rcsent in a condition to do. 

The omission of this Court to interfere certainly leaves 

the parties in a very unpleasat|[t situation, an<f^ their 

interest will be best consulted by a compromise. A 

question may arise, whether the Plaintiff^ shewing that 

his horses were always ready, will not bo entitled to the 

same profits as if they had been used ? But in a case of 

this sort I cannot grant an injunction. 

Injunction refused. 


WYNSTANLEY r. LEE. 

ri'IHE bill stated, that the Plaintilfs were posscs.^ed of 
“*■ a house near the Exchange, in the city of iMudon^ 
separated, on the west sitle, by a court or passage, for¬ 
merly called Bartholomew Court, of the width of eight 
I'eet, from a plot of land, being the scite of an ancient 
biiikling in the possession of the Defendants; and that 
the Plaintiff’s house, as to so much thereof as abuts upon 
the said court, and, is separated thereby from the pre¬ 
mises of the Defendants, was, about ten years ago, built 
upon part of the scite of two ancient dwelling-houses, 
which were taken down for that purpose, and in which 
there had been, from the time of the erection thereof 
after the great fire of London^ divers windows looking 
into the court, and receiving light therefrom, and over 
the roof of the ancient building on the premises of the 
DefendantP, which windows, and the light thereof, the 

Z 3 occupiers 


RoM.5. 

Ocl. 25, 

Injunction to 
restrain olv 
struction of 
ancient lights 
refiiheil, the 
nature of the 
alleged injury 
not requiring 
preventive in¬ 
terposition be¬ 
fore a trial at 
law, and the 
legal right 
being doubt¬ 
ful. 

The presump¬ 
tion o^a right, 
frotn twenty 
years undis¬ 
turbed enjoy¬ 
ment of li"ht, 
is excluded by 
the custom of 
London. 
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occupiers of tlie dwelling-houses were entitled to enjoy 
free from obstructions; that, upon the erection of the 
house on part of the scite of the two ancient dwelling- 
houses, several windows were made looking into the 
court, and receiving light therefrom, and over the roof 
of the building on the premises of the Defendants, in 
the same manner as the ancient dwelling-houses, and 
that any erection on the premises of the Defendants, 
which would obstruct the light of the windows in the 
riairitilTs’ building, would equally have obstructed the 
light of the ancient dwelling-houses on part of the scite 
whereof the said building hath been erected; and that on 
the plot of ground in the possession of the Defendants, 
and divided from the premises of the Plaintiffs by the 
court, there was an ancient building, used as a wash¬ 
house, being only of the height of nine feet from the le¬ 
vel of the court, which the Defendants had lately taken 
down, for the purpose of erecting a much larger and 
higher building upon the scite thereof, whereby, in case 
the intention of erecting the same should be carried into 


effect, the light of the windows in the Plaintiff’s house 
would be wrongfully obstructed, and the house would 
be greatly injured and deteriorated in value, and the 
light of the windows of the ancient dwelling-houses on 
part of the scite whereof the Plaintiff’s house hath been 
erected, in case the same had been still standing, would 
have been, in like manner, obstructed. 


The bill, farther stating, that the Defendants were pro¬ 
ceeding to the erection of the new building, and had 
given directions to their workmen for the immediate 
erection thereof, designing to build the same of much 
greater height and dimensions than their former build¬ 
ing, so.as to obstruct the light of the windows of the 
Plaintiff’ house, prayed, that the Defendants might be 
restrained and injoined, by the decree of the Court, from 

erecting 
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erecting or constructing any building whatsoever upon 
the plot of land in their possession, whereby the light of 
the windows in the Plaintiffs’ house, as the same were 
enjoyed previous to the taking down the ancient building 
upon the same plot of land, might be in any wise ob¬ 
structed or prejudiced. 


1818. 


WYNSTANIi*r 


L££. 


On the filing of the bill the Plaintiffs presented a pe¬ 
tition for an injunction. The affidavit in support of the 
petition stated, in addition to the substance of the bill, 
that one of the Defendants had admitted to the depo¬ 
nent, his intention of erecting a building on the scite 
of the premises lately taken down, of much greater 
Iicighl and dimensions, anti showed to deponent plans of 
the intended building, by which it appeared, that it 
would be crectetl so much higher, and of such larger di¬ 
mensions, as nearly to darken the lights of the Plaiiitifls' 
house; and that the Defendants had already laid the 
foundation of the intended building. The substance of 
the affidavits in answer is stated in the judgment. 


Mr. fV. D. Evans was heard in support of the peti¬ 
tion, and Mr. James Stephen against it, in the absence of 
the editor. 

'ihc Mastek of the Rolls. 

The first question is, whether, supposing the Plaintiffs 
to have established their legal right to remove the build¬ 
ing begun by the Defendant, they have entitled themselves 
to the preventive interposition of this Court ? The injury 
of postponing a building which the party is entitled to 
erect, may not, in every instance, be equal to the injury 
of permitting him to proceed with one which is a nui¬ 
sance. Cases arise in which a court of equity, seeing 
that the injury might be irreparable, as nhere loss of 

Z 4 health, 
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1818. health, loss of trade, destruction of the means of exist- 
Wynstanliy might ensue from erecting a building, would ex- 

V, crcise its jurisdiction of preventing injury, without wait¬ 
ing the slow process of establishing the legal right, when 
delay would bo itself a wrong. On the other hand, it 
may be perfectly clear, that the Plaintiff’ is entitled to suc¬ 
ceed in ani.action of trespass, and yet a court of equity 
will not interpose by injunction; the nature or degree of 
injury not being such as to require that extraordinary 
I’cliefi as in T/^e Altorncy-Gcncml v. Nicholl. (a) Upon 
this distinction, there clearly explained, between the 
principles on which a court of equity interposes by in¬ 
junction, and those which govern courts of law in de¬ 
ciding on the legal right, after the injurious act is done, 
the Lord Chancellor, in that case, following the doctrine 
of Lord Ilarfhvk'/iC (Z»), dissolved the injunction, inipos- 
' ing on the Defendant, in the event of the Plaintiff'suc¬ 
ceeding at law, a condition which, in that event, he cer¬ 
tainly could not have resisted. On these principles this 
application must depend ; the Plaintiff is bound to show, 
not only a legal right to the enjoyment of the ancient 
lights, but that, if the building of* the Defendant is suf¬ 
fered to proceed, such an injury will ensue as warrants 
the Court to interpose, and at once take possession of 
the subject by injunction. 

It muat not be forgotten, that the temporary suffering 
from del^y, which has been principally urged I’or the in¬ 
terposition of the Court to prevent the intended building 
till the right has been decided at law, is not wholly on 
one side. The affidavit of the Defendants states, that 
by the injunction, if granted, they will lose the oppor¬ 
tunity of covering in their building before the winter, 
and be deprived of the profit to result from it, estimated 

;«) lo Vcs. Doh. {!)) 1 Diilc. 161, 1()5. 

at 
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at \QOLper annum. And this important difference pre- 1818. 
scnls itself, that any loss which shall ensue to the Plain- 
tiffs, may be compensated in damages, provided they ul- ». 
limatcly succeed at law; whereas, in a contrary event, 
the loss of the Defendants must remain without redress, 
being the consequence of the act of the Court. 

•* , 

^ v'* 

If the Court is in general governed by the principles 
which I have stated, certainly the reason is stronger on 
an application in this stage of the proceedings, on certi¬ 
ficate of bill filed before answer; a stage in which the 
Court never interposes, unless the injury is of a nature 
so pressing as not to admit delay. It is departing from 
all principle to adjudicate rights when the })leadings are 
not before the Court, and the Defendants have not had 
an opportunity to state their claim by their answer. 

The Plaintiffs acted properly in giving notice to the 
Defendants, to enable them to meet the application by 
affidavit; without which the Court would have postpon¬ 
ed the discussion, and would not have been satisfied 
with rx parte evidence. 

On the affidavits, the general outline of the Plaintiffs’ 
case is not disputed; that is, the vicinity of the houses, 
with an interval not exceeding nine or ten feet, the an¬ 
tiquity of the scite of the present house, subsisting in the 
place of an ancient building, and enjoying the same pri¬ 
vilege of light. But the Defendants deny that thtfbuilding 
which they have removed was, as it is described, a mere 
washhouse; they allege, that they are proceeding to build 
on the scite of ancient dwelling-houses, and controvert 
the evil which will result from the building if it pro¬ 
ceeds, denying, in contradiction to the affidavits which 
support the petition, that the Plaintiffs’ house will he 
materially injured. The averment that the Plaintiffs’ 
windows will be wrongfully obstructed, is true, if any 

portion 
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1818. 


Wynstanley 


V. 

Lee. 


portion of the light is wrongfully intercepted ; but the 
Plaintills state, that their house will be greatly injured 
Olid depreciated. That was the allegation in the Attor¬ 
ney-General V. NichoJ, which described a wrongful ob¬ 
struction already done, (in that respect stronger than 
this case,) such “ as materially to affect the value of the 
premises (a); ” here it is only said, that the premises will 
be greatly injured and deteriorated; there they w'ero 
already injured, and that injury was to be aggravated. 
'I'iie effect on the value of the premises in that case, 
was held by the Lord Chancellor not a sufficient ground 
for interposing; here the fact is denied even to the ex¬ 
tent alleged. The Defendants represent, that iiny 
diminution of light will not be attributable altogether to 
their building, the Plaintiffs having already surrounded 
their house with buildings erected on an open part of 
the court, aiul thereby obstructed the access of light, by 
which an additional structure is rendered injurious, as it 
would not have been without such previous buildings. 
In this way only can the effect of these buildings bo 
lliirly statctl; that the Plaintiff's have thereby in part 
produced the injury of which they complain, and ren¬ 
dered a small addition possibly hiconvcnicnt. 


'I'hc Iffaintiffs have not stated precisely the injury to 
be experienced from the building of the Defendants. 
Some windows, 1 must suppose, w'ill be obscured, but 
will the filect be prejudicial to the coml'ort of those re¬ 
siding in the house ? It is said, that the building will be 
injurious to the house, but not that in the interval before 
the trial the comfort of those dwelling there will be 
aff'ected. Then taking it for the moment to be true, 
though denied, that some injury will result, and not in¬ 
quiring how far it arises from the Plaintilfs’ own act. 


U) JO Z33, 


but 
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but considering only the quantum of injury, the question 1818 
is, whether a case' is made for the interposition of the „~ ' 

WyNSTANLEY 

Court, to stay proceedings before answer, by this fes- i-. 
iinum remedium ? I think the Plaintiffs have not so 
stated the injury to arise from the building, as to entitle 
themselves to an injunction. 

But a material objection has been raised on the ques¬ 
tion of legal right. The houses are in the city of Lon¬ 
don, and on a former occasion, a custom of the city 
was certified by the recorder, “ that if any one hath 
a messuage or house in the said city, near or contiguous 
and adjoining to another ancient messuage or house, or 
to the ancient foundation of another ancient messuage or 
house in the said city, of another person his neighbour 
there; and the windows or lights of such messuage or 
house are looking fronting or situate towards, upon or 
over against, the said other ancient messuage or house, 
or ancient foundation of such other ancient messuage or 
house, of such other person his neighbour, so being 
near, adjacent, contiguous, or adjoining, although such 
messuage or house, and the lights and windows thereof, 
be, or were, ancient; yet such other messuage or house, 
or ancient foundations, so being near, adjacent, or ad¬ 
joining, by and according to the custom of the said 
city, in the same city, for all the time aforesaid used and 
approved, well and lawfully may, might, and hath used, 
at his will and pleasure, his said other messuage or 
house so being near, adjacent, or adjoining, by building 
to exalt or erect, or, of new, upon the ancient founda¬ 
tion of each other messuage or house so being near, ad¬ 
jacent, or adjoining, to build and erect a new messuage 
or house, to such height as the said owner shall please, 
against and opposite to the said lights and windows, 
near or contiguous to such other messuage or liouse, 
and, by means thereof, to obscure and darken such 

windows 
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ISIS. windows or lights, unless there be, or hath been, some 

WxTstanley instrument, or record of an agreement, or 

V. restriction to the contrary thereof, in that behalf.” («) 
T vr • . * 

Supposing this custom to be applicable to the premises 

in (question, there not only is no case made for equitable 

reliefj but Uic riaintiffs could not ultimately succeed in 

a court of law on the legal right. 

It is then contended by the Plaintiffs, that, notwith¬ 
standing (his custom, which, having been certified in 
1757> must be considered as still subsisting, there is 
ground to presume a grant of a right to the enjoyment 
of the ancient lights on the Plaintiffs’ premises. (6) It is 
riglitly said, that the presumption of a grant would su- 
j)orscdc the custom; (juilihct potest rcnunciare juri pro sc 
introducto; and it is argued, that possession during twenty 
years is equivalent to, and affords j)rcsurnption of, a 
ijrant. I cannot accede to that argument. To admit it 
would be to abolish the custom, which could no longer 
be applicable to any case. The city would then be sub¬ 
ject to the same rule as every other part of the kingdom. 
Before the expiration of twenty years, neither in the 
city, nor elsewhere, could any right arise to prevent such 
obstruction of light ; and if, after twenty years, the citi¬ 
zens of London were as much restrained as the inhabi- 
tajits of every othci- part of the kingdom, what becomes 
of the custom ? 

The technical answer to the argument is, that the 
Courts presume a grant in ordinary cases, because they 
presume, that the i)arty w'ould not have abstained, from 

(«) Plumvicr V. lienlkavi, 1 {!>) Sec Lewis v. Price, 2 

250, 251., &CC on this CHS- Sauml. lid. Williams, ITS. a. 
to/n (Jnlthroj), I. Hughes v. Duugnl v. Wilson, Ibid, Daniel 
Kccnc, (Jodb. IS". V'clv. 215. v. Xvrlh, II liasl,Zlii. 

} Bidsir. 115. Anon. Com. 2'io. 


e.\cr-. 
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exercising his right of interference, knowing, that twenty 
years abstinence w'ould extinguish it, unless he intended 
to permit the enjoyment; and, after tlie other party has 
been encouraged to rely on acquiescence, there is, on both 
sides, a strong ground to make possession the basis of 
right. Enjoyment during twenty years copfers a pro¬ 
perty in light, under the technical form of presumption 
of a grant; but w’ould that be a fair presumption in the 
city of London ? No man occupying a house there, can 
suppose that he has an absolute property in his present 
share of enjoyment of the light, wiiatever that may be, 
but knows, that, by tlic law of the city, the owner of the 
adjoining house, or scito of houses, may build to any 
height, and to the obstruction of his light, and knows, 
therefore, that he can never be entitled to enjoy his light 
free from obstruction by the owner of the adjoining 
house, unless there is some writing between them. His 
title must be founded, not on parol, or enjoyment, but 
on w'riting; that is the law under wiiich the owners of 
houses claim ; they bought subject to that custom: each 
party, therefore, knows, that, without a writing, by the 
custom, his neighbour may build to the obstruction of 
his light; and, on the other hand, that he is safe in ac¬ 
quiescence, because, unless he has given a writing, his 
privilege remains. There is no ground therefore for 
presumption, from the acquiescence of one party, or the 
enjoyment of the other, without a written title. It W'ould 
be too much to hold, that this custom mav be aUoffcther 

O 

repealed, merely by the length of time during which one 
party has enjoyed, and the other acquiesced, supposing 
them citizens of London^ residing there, and subject to 
its privileges and customs. 


1818. 


WyNSTANLKT 


On both grounds, therefore, I think, that no case is 
made for the interposition of the Court. Supposing the 
right clear, no circumstances ore stated icquiring this 

extra- 
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1818. extraordinary interposition; but the right is not suffi- 
Wynstanlky clear, to enable the Court to interpose with safety. 

V. The Plaintiffs may try the right at law; the Defendants 
now have notice of the objection to the building, and 
proceed at their peril. («) 

Injunction refused. 

(fit) See Cherrington v. Mniy, v. Bcntham, 1 Ves. 543. Norris 
y Fern. 646. Bateman v. John- v. Itord Berkeley, 2 Ves. 452. 
son, FUzg. 106. FlJimongcr's Altorncy-(iencral v. Doughty, 2 
Company Fast Ind'ui Company, Ves. 453. Attorney-Oeneral v. 
I Dick. 153, Attorney-General N'ichol, 3 3Icr. G37. IG Fes. 33S. 
V. Bentham, I Dick. 277. Ryder 


Ror.r.s. 
Dec. 1. 


BIRD i;. HUNSDON. 


A testator, 
having bro¬ 
thers and bis¬ 
ters, and seve¬ 
ral nephews 
and nieces, and 
having given a 
legacy to one 
of his brothers, 
directed his 
residuary 
estate to be 
invested in 
government 
security, the 
interest to be 
paid for the 
maintenance 
of AI. as long 
as she lived 
single and 
without a 
child; and at 
her death the 
money to 
come to his 
brother’s and 


filHE will of John Hunsdun, dated the 10th of Sep- 
temher, 1800, after appointing his brother, Peter 
Htmsdon, and Samuel Seabrook, executors, and be¬ 
queathing to the former .'iO/., and to the latter .30/., and 
directing the payment of his debts, and the application of 
a sum for the maintenance of his father, and giving 30/. 
to J. Briggs, and 10/. to J, Bird, contained the follow¬ 
ing clause: “ I also leave Maip Brand, wife of Robert 
Brand Hornchurch, the sum of 10/., and daughter of 
my brother, Ed-dsard Hunsdon and Mary Brand, equal 
share with all the rest. I also desire to leave Mary 
Morris, daughter of widow Mary Moms of Bentry 
Heath, the sum of 10/., late wife of John Mmris, and 
Samuel Seabrook to be her guardian, and put it out. 
And when my funeral, and all my just debts and legacies 
are paid, that the rest of money to be put into govern- 


sister’s children; M,, although married and having a child, is entitled to the interest 
for life, not to the principal. 


men I 
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ment security, and the interest to be paid duly to bring 1818. 
up and educate Mary Afoms, daughter of widow Mary ^ 

MorriSf and Samuel Seahrook^ her uncle, to be her «. 
guardian; and the said Mary Mmris to have the said 
interest to maintain her as long as she lives single, and 
no child; and when it shall please God to call her, that 
money shall come to my brother’s and sister’s children. 

All share alike, and their uncle Peter to be their 
guardian.” 


In February 1801, the testator died, leaving several 
brothci’s and sisters, and also several nephews and nieces, 
their children, of whom Ma)y Brand, the legatee, was 
one. Mary Morris, the daughter, (having previously 
attained the age of twenty-one), on the Gth of October, 
1810, married Bird. 

The original bill filed by Bird and his wife against 
the surviving executor, the next of kin, and nephews 
and nieces of the testator, prayed a declaration, that un¬ 
der the will of the testator, in the events which had hap¬ 
pened, the Plaintifls were entitled to the clear residue of 
the personal estate of the testator. The answer sub¬ 
mitted, that the interest of the money in question was 
given to Mary Morris, so long only as she should live 
single; and that all her right and interest ceased on 


In consequence of the birth of a son, the Plaintills filed 
a supplemental bill, alleging, that by that event their 
right to the clear residue was established. The De¬ 
fendants contended, liiat the event W'as immaterial, and 
claimed the sanie ben(,'fit as if they had demurred to the 
supplemental bill. 


Mr. 
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18IS. Ml*. TIorne and Mr. Shadwell for the Plaintiffs. 

Mary Morris is clearly entitled to the interest of the 
fund during her life; the bequest to the testator’s ne¬ 
phews and nieces cannot in any event take effect till her 
death. The most probable intention to be collected 
from this obscure will is, that she, the principal object 
of the testator’s bounty, should receive the interest while 
she remained single, and become entitled to the princi¬ 
pal on marriage and the birth of a child. 

Mr. Hart and Mr. Trcslovc for the Defendants. 

The bequest in favour of Mary Morris is confined to 
the interest of the fund, and to the period during which 
she lives single .and without a child. The intention of 
the testator might be reasonably limited to that period ; 
when she ceased to be single, being maintained by her 
husband, she would no longer need his bounty, and if 
she became a mother without marriage, she would no 
longer deserve it. 

O 

The Master of the Rolls. 

The first question on the construction of this will is, 
what is given to Maiy Morris ? The second, for what 
period ? 

On the first question, I am clearly of opinion, that 
nothing *is given, or designed to be given, to Mary 
Morris^ but interest. The testator having brothers 
and sisters in existence, made his will, evidently not in¬ 
tending any gift to the next of kin, as such, but intend- 
ing a gift to his brother’s and sister’s children, who are 
not his next of kin. After disposing of several pecuniary 
legacies, he directed his executors to invest the residue 
of his personal property in government security, not 
stating in whose name the investment was to be made, 

not 


Bird 

V. 

Huxsdon. 
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not specifying the name of the legatee; and, therefore, 
as it must be taken, intending the name of the executors. 
He then considers what is to become of the interest and 
dividends. To Maty Morris ho means to appropriate 
the interest, and the interest only, of the residue so laid 
out. He directs the interest to be paid; to fyer; and 
when it shall please God to call her, the nwni^ to come 
to his brothers’ and sisters’ children. The interest is 
given to her; and on her death, the money, that is, the 
capital, is to be divided among persons described ; one of 
whom, he had previously declared, should have an equal 
share with all the rest; a declaration evidently supposing 
a period at which a division was to take place among 
them, l^he gift to Mary Morris contains no words en¬ 
titling her to more than interest. On the first question, 
therefore, the Court observes in the will, the absence of 
words giving the capital to Mary Morris, and a positive 
declaration implying a gift of the capital to the nephews 
and nieces of the testator. 


1818 . 


Brno 


V, 

HuNSOOy. 


On the second question, for what period the interest 
was given to Mary Morris, it appears that the testator 
contemplated three periods: 1st, her minority; 2d, her 
remaining single, without a child; .'Id, the interval be¬ 
tween her marriage and death ; and, I think, that with¬ 
out violence to the words, the Court may infer, that he 
meant to give the interest to her for her life. ^ First, he 
gives it for maintenance, that is, during minority; and, 
again, for maintenance after minority, while she lives 
single, and has no child. To the third period, the in¬ 
terval between her marriage and her death, there arc 
no words expressly applicable; but the interest being first 
given to a favoured object, and the capital not given over 
till the death of that person, the Court is driven to the 
necessity of saying, either that there is intestacy during 
the remainder of licr life, or that she is to lake during 
Vox.. II. A a her 
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her whole life. The latter seems the more reasonable 
alternative. I cannot suppose that the testator meant to 
leave a partial interest in the property undisposed of; and 
that, on the marriage of Mary Morrist the dividends, 
during her life, should devolve on those for whom the 
will expresses no intention to bequeath more than a legacy 
of 50/. to one. 

The ulterior bequest cannot assist the Plaintiffs; for 
that is not to the next of kin, but to nephews and nieces ; 
and they are unquestionably to wait till the death of 
Mary Morris, The only division which the testator con¬ 
templated, was one in which Mary Brand was to share as 
niece, and not one of the next of kin. The capital is 
expressly given to brothers’ and sisters’ children. The 
supposition, therefore, that the testator meant to die 
intestate, for the benefit of his brothers and sisters, is 
unwarranted. 

I am of opinion, therefore, that, though there arc no 
express words contemplating this third period, after mar¬ 
riage, and before death ; yet, when the testator, foreseeing 
that interest must be payable to some one, because the 
money was invested in government security, producing 
interest, bequeaths that fund on the death of Mary 
Morris, it is not a violence to say, that he gives the in¬ 
terest to her during her life. 

“ His Honor doth declare, that, according to the 
true construction of the testator’s will, the Plaintiffs are, 
in right of the Plaintiff Maiy, entitled, during the life 
of the said Plaintiff Mary, to the interest of the clear re¬ 
sidue of the testator’s personal estate,” &c. 

Reg. Lib. A. 1818. fol. 73d. 
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CASAMAJOR V. STRODE. 

TN pursuance of a decree in this cause, certain estates 
were sold by auction, on the 24th and 25th of Oc^p- 
beVi 1811, in forty-seven lots. The eighth copdition of 
sale was expressed in these words; “ TJic estates coin- 
prised in the foregoing particular, are subject to the per¬ 
petual payment of 120/. a-ycar, to the curate or chaplain 
of Northa'vo; but the same, and the perpetual annual 
payment of 20/. to the hospital of Che^neSy in Biicliingltam- 
sfiircy are in future to be charged upon, and paid by, the 
purchaser of lot 1. only.” Lot 1. was purchased by 
Patrick Thomson; and five other lots, by J. II. P. Schnei¬ 
der. On the mil November, 1813, a reference w^s 
directed to the Master, to inquire whether a good title 
could be made to the lots purchased by Schneider ; and 
on the 2Gth of Julij, 181G, by an order to which Schneider 
was no party, a further reference was tlirccted to the Mas¬ 
ter, to approve a deed of indemnity from Thomson to 
the purchasers of the other lots, against the annual pay¬ 
ments of 120/. and 20/. On the /tli of 3Iaj/, 181/, the 
Master (having on the 8d of Alareh certified his appro¬ 
bation of a deed of indemnity) reported, that a good title 
could be made to the lots purchased by Selineida-. To 
this report Schneider cxcc})tcd, insisting that the ISIaster 
ought to have certified that a good title could'not be 
made. 


pec. l§, 
1S19. 

May 19. 26 

Estates being 
sold by auc¬ 
tion ill lots 
iiiuler condi¬ 
tions, one of 
which ex¬ 
pressed that 
they were sub¬ 
ject to the 
perpetual pay¬ 
ment of 1 20l. 
a-year to the 
curate of N., 
but that the 
same, and the 
perpetual an¬ 
nual payment 
of "iOl. to the 
hospital of 
C., were in 
future to be 
charged upon, 
and paid by, 
the purchaser 
of lot 1. 
only; the pur¬ 
chasers of the 
other lots are 
entitled, not 
to an absolute 
exoneration, 
but to ail in¬ 
demnity from 
the purchaser 
of lot 1. 
Nature of the 
iiidcninity 
which they 
may require. 


The deed of indemnity approved by the master (an 
indenture between Thomson of the first part ,• Casamajor 
and Fovclcr, trustees for sale of the estates, of the second 
part; all the piircliasers at the sale, except Thomson, of the 
third part; and P. A. Ilanrolt and J. Jones of the fourth 
part), after reciting the title of the vendors, the particy,!- 

A a 2 lars 
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lars of the annual payments, amounting to 201. and 120Z., 
the decree and sale, tlie conveyance of lot 1. to Thomson^ 
and the subsequent proceedings, witnessed, that Thomson^ 
at the request of the trustees for sale, charged all the 
premises comprised in lot 1., with the payment of the 
annual sums, amounting to 20/. and 120/., in exoner¬ 
ation of all other tenements, &c. liable to the payment; 
and for better ell’ectuating such charge, Thomson con¬ 
veyed to HanroU and Jones, their heirs and assigns, for 
ever, a clear annuity, or yearly rent-charge of 110/., is-* 
suing out of the premises compri.scil in lot 1., payable 
quarterly; the first payment to be made on the 25111 ot 
March then next, with a power of distress, on non-pay¬ 
ment for twenty days after any quarterly day of payment, 
and a power of entry and jierception of rents, on non¬ 
payment during thirly days. The deed coutainc'd a tlc- 
claration, that the rent-charge of MO/, ivas grantctl upon 
trust, in case the several parties named in the schedule 
(the purchasers at the sale), or any of them, their, or any 
of their heirs or assigns, or any per-^oiis claimiiig under 
or in trust i‘or them, or any other persons for the time 
being entitled to, or in jiosse.ssion of, the jiremi.ses com¬ 
prised in the several lots mentioned in the schedule, or 
any part thereof should, at any lime thereafter, be com¬ 
pelled to pay and satisfy the several annuities thereinbe¬ 
fore charged exclusively on the premises out of which 
the annuity of ] AOL was thereby granted, or any of them, 
or any part thereof respectively, or any arrears thereol, 
or should incur or sustain any costs, charges, danuige.s, 
or expenses, on account thereof, then, from time to time, 
as the same .should happen, upon trust, tXuii Hanroft and 
Jones, or the survivor, his heirs or assign.s, should, from 
time to time, .when lawfully required, by and out of the 
yearly rent-charge thci-eby granted, by raising and le¬ 
vying the same, or any part thereof, under the powers 
therein contained, or by such other means as to them 

should 
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should seem meet (but not until such notice as there- 1818. 
after mentioned should have been given), raise and levy ^a^majob 
all and every such sum and sums of money, losses, costs, v. 
damages, and expenses whatsoever, as the several parties tbode, 
named in the schedule, or any of them, or any or either 
of their heirs or assigns, or any persons claiming under 
or in trust for them, or any other persons for the time 
being entitled to, or in possession as aforesaid, should 
have been compelled to pay, or have sustained or incur¬ 
red as aforesaid; and all costs and expenses which Han-- 
rott and Joucs, or tlie survivor of them, or the heirs or 
assigns of such survivor, should have incurred, in or 
about levying and satisfying such monies as aforesaid, or 
otherwise in or aboitt the execution of the trusts of the 
deed, and pay and dis[)osc of the monies so levied accord¬ 
ingly, so as w'ell and effectually in all things to indem¬ 
nify the parties of the third part, their heirs, executors, 

Ac. and all persons claiming under them respectively, or 
otherwise as aforesaid, their respective lands and tene¬ 
ments, goods and chattels, against the said yearly pay¬ 
ments of 20/., Ac. n'spcctively, and all arrears and 
future payments thcreofj and all contributions, claims, 
and demands whatsoeveron account thereof, 

A further declaration followed, that no sums of 
money should be raiseil under the trusts, unless Ilanrotl 
and Joiicx^ or the survivor of tlicm, his heirs or,assigns, 
fthould have previously given to Thomson^ his heirs, a})- 
pointees, or assigns, one calendar month’s notice, or 
more, of his or their intention to raise the same, and of 
the amount to be raised ; such notice to be in writin<r, 
signed by Hanrott and Jo?}CSi or the survivor of them. 

Ins heirs or assigns, anti delivered to 7'hovisofij his heirs, 

Ac., or left at his or their usual or last place or places 
ol abode; and that Jianrott and Joncs^ and the sur¬ 
vivor, Ac., should permit the persons for the time being 

A a .‘i beneficially 
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beneficially cnlitled to tbe premises thereby charged, 
with the rent-charge, to retain the rent-charge until the 
trusts before declared should arise or require to be per¬ 
formed, and also to retain and receive the surplus of the 
rent-charge, which should remain, and not be applied 
in or towards the execution of the trusts before declared. 
The deed also included a separate covenant by Thom¬ 
son with each of the parties named in the schedule, their 
heirs, executors, &c., and with every such other person 
for the time being entitled, or in possession as albrcsaid, 
that Thomson^ his heirs, appointees, or assigns, should, 
from time to time, pay and satisfy the several annuities 
of 20/., &c., when they should become due, and elfec- 
tually indemnily the several parlies named in the 
schedule, their heirs, executors, &c., and all persons 
claiming under, or in trust for them, and all persons 
for the time being entitled, or in possession, as before- 
mentioned, ami their respective estates and chattels, and 
especially the lands purchased by them at the said sale, 
against all the annuities, and all arrears and future pay¬ 
ments thereof, and against all actions, suits, claims, loss, 
cliarges, and expenses, 8tc., by reason of non-payment 
of the annuilics, or any part thereof, by Thomson^ his 
lieirs, appointees, or assigns, or any distress or other 
proceedings, claim, or demand, on account of the 
same. 


Other clauses authorised the trustees to retain their 
expenses out of the trust-money, and empowered a surviv¬ 
ing trustee to appoint new trustees. 

Mr. Wtihcrell, and Mr. Shadwellf for the excep¬ 
tion. {n) 

The stipulation, that the annuities “arc in future to 

{a) The argument and judgment on the first application, ex 
rrlativnc. 

be 
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be charged upon, and paid by, the purchaser of lot 1. 
only,” entitles the purchasers of the other lots to an ab¬ 
solute exemption I'roin the charge. They claim, not in¬ 
demnity, but exoneration. For this purpose, the vendors 
are bound, if no otlier means of exoneration exist, to ob¬ 
tain a private act of parliament. An act might be ob¬ 
tained for extinguishing the annuities, in consideration 
of an e(jnivalent, by analogy to acts authorising exchanges 
by ecclesiastical persons, before Lord EgremonC^ act {a) 
dispensed witli the occasional interposition of the legis¬ 
lature. The liability to a rent-charge is an objection to 
the title. 

Admitting that the purchasers arc not entitled to ex¬ 
oneration, the indemnity provided bj^ tliis deed is inade¬ 
quate. An annuity of amount only equal to the original 
annuities, and payable to trustees, affords no provision 
for the expenses to which the purchasers maybe subjected, 
by the neglect of the trustees to pay the sums as they 
become due: nor arc the means for securing payment of 
the annuity adequatn; a power of entry, and distress, 
and perception of rents; a term should have been created. 
The annuity being limited to the heirs of the trustees may 
vest in an infant. A covenant is not a suflicient secu¬ 
rity. Tlie indemnity to the purchasers is limited to the 
case of payment by compulsion; and the covenant for 
raising the costs is personal only, and will not run with 
the land. Brewster v. Kitchcll. {b) 

Mr. Benijon, Mr. Belly and Mr. Ilodgsoriy for the 
report. 

The conditions of sale require the vendors only to 

(a) 55 (reo. 3. c. 147. Themajority of the judges in this 

(d) 1 Sa//e. 19S. 5 Mori, 368. case seem to have held that 
Co?nd,. 466. Ca. Tc-ni/j. Holt, 175. the land would be charged. 

1 Lord Raym. 322.12 Mod. 170. 

A a 4 charge 
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cliarge the annuities on lot 1. not to exonerate the 
remainder of the estates. The particulars give express 
notice to the purchasers, that the annual sums are to re- 
remain as subsisting charges. As rent charges, if the 
persons entitled to them released a part of the lands, the 
whose would be extinguished; and they are p.ayablc to 
ecclesiastical persons, who are not capable of executing a 
valid release, and for extinguishing whose claims no act 
of parliament could, consistently with the orders of both 
Houses, be passed. There is no person competent to 
consejit to such an act. 

The purchasers of the other lots, therefore, can claim 
only an indemnity from the purchaser of lot 1.; such an 
indemnity as ho can give without rendering his interest 
not marketable. His covenant operates as a grant, and 
charges the land, in equity at least; and the benefit of it, 
regarding something issuing out of the lands sold to the 
other purchasers, runs with their estate. Spencer's, case, {a) 
The amount of the indemnifying rent-charge is sulTicient 
lot 1., the largest lot, being subject to contribute its pro¬ 
portion of the original rent-charges, the indemnity must 
always exceed the amount of the damage. It is the duty 
of tlje parties indemnified to keep the iiidemiiily in con¬ 
stant operation; they have no title to be protected 
against the consequences of their own neglect. The 
creation of a term of years, an unusual provision in deeds 
of indemnity, would have rendered lot 1. unmarketable. 
If the renl-chaige should become vested in the infant 
heir of a trustee (an inconvenience against which pro¬ 
vision is made by the power for appointing new trustees), 
his guardian might distrain. 

The case of Hays v. Bailey («), is distinguishable from 
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(ff) 5 Co. 16. mentioned by the Master of 

/») Suf^clfu, Law of Vendors, the Uolls. 

the 
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the present; the nature of the title there exposed the 
purchaser to litigation. 


The Master of the Rolls. 

My present opinion is, that the purchasers having 
bought with knowledge that all the estates were charged 
with inalienable annuities, are not entitled to require an 
exoneration by act of parliament. The fair import of 
the eighth condition of sale is, an indemnity inter se, 
not as against the owners of the rent-charge, who were 
no parties to the transaction. Tiie proper exoneration 
is exoneration inter se^ which was all that could be con¬ 
sidered attainable. There is no agreement that a new 
estate shall be substituted to the curate and hospital, 
instead of the present annuities. The purchasers are 
informed, that there is a charge over the whole estate in 
favour of persons incapable of alienating it, and the ex¬ 
press stipulation is, that the purchaser of lot 1. shall pay 
the whole. The nature of the arrangement is, that the 
charges are to remain as affecting the whole estate ; but 
that the purchasers of'al! the other lots are to be indem¬ 
nified by the purchaser of the first lot. This principle 
being settled, the rest is mere mechanism. The an¬ 
nuity, and all costs and expenses, not only of the 
trustees, but of any purchaser, in consequence of the 
neglect of 'J'homscni, must be charged on lot 1. The 
indemnity must certainly include all costs. • But the 
Court it. not at present in a situation to pronounce 
an order; the question cannot be decided in the ab¬ 
sence of Thomson. He must be brought before the 
Court. 

A petition having been accordingly presented by 
Schneider.) praying that Thomson might be ordered 
to perform the eighth condition of sale, by causing the 

annual 
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annual payments to be in future charged upon and paid 
by, the owners of lot 1. only, the cause was again men¬ 
tioned. 


Mr. Wcthercll and Mr. Shaihocllt for the exceptions. 

The vendors ought to have obtained an act of par¬ 
liament for exoneratijig the estates. The indemnity is 
insufficient ; providing lor payment of the annuities 
only, and not of costs ; not securing a succession of com¬ 
petent trustees, and not creating a term of years. 


Mr. BenyoUi Mr. Bell, and Mr. IloJgson, for the 
report, relied on the opinion of the C’ourt on the former 
argument; and insisted that the creation of a term, a 
chattel-interest, to secure a rent-charge in fee, woukl be 
contrary to principle. 


Mr. Preston for Thomso)!. 

The deed is prepared o)i the modern plan of creating 
an indemnifying rent-charge; the ancient course to 
create a power of distress, has been relinquished in de¬ 
ference to the objection, that a power of distress su]){)oses 
a rent. The amount, equal to the annuities, becomes an 
ellecliial indemnity against costs, by the due payment of 
a part of the annuities; shouUl a subsequent non-pay¬ 
ment occur, the tru.stecs wouki be authorised to levy 
the whole arrear of the indemnilying rent-charge; and 
the surplus, after payment of the annuities, woukl be 
applicable in discharge of costs, 'i'he creation of a term 
which would render the estate of the purchaser of lot 1. 
unsaleable, cannot be required. 


The Master of the Rolls. 

Having already expressed an opinion, which I still 

retain^ 
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retain, that it was not the design of the eighth condition 
of sale to impose an obligation on the vendors to the ex¬ 
tent contended for, it may be satisfactory to re-state the 
grounds of that opinion. The single question is, on the 
construction of that condition; whctlier it was intended 
to impose an obligation of exonerating the estates not 
comprised in lot 1. from the annual ])aymcnts previously 
chargeable on them, or in a more limited sense, to pro¬ 
tect the purchasers of those estates by an indemnity 
from the ])urchasc'r of the first lot. The words are not 
so explicit as to exclude doubt; but, if capable of 
two constructions, the larger construction of com})lctc 
exoneration against the persons entitled to the annuities, 
or the more limited construction of exoneration to one 
class of purchasers by arrangement inter se, in deter¬ 
mining which is the right construction, the Court must 
consider the subject-matter, and the })artics. Does the 
stipulation vcl’er to a discharge w hich could bo made by 
the persons stipiilaliiig, or to a discharge in which the 
payees of the annuities must join ? On the latter suppo¬ 
sition, the vendors,* trustees for the purpose of sell¬ 
ing, voluntarily imposed t)n themselves an obligation 
which W'ould have the olfcct of I'rustrating the whole 
sale. The persons entitled to the annuities were not 
competent to consent to a perpetual exoneration of the 
estates, on any terms, however beneficial; and the at¬ 
tempt to procure an act of Parliament, with n© party able 
to consent, no fund to provide an equivalent, or to de¬ 
fray the expenses of the act, would have been exposed 
to insuperable impediments. In the choice of a con¬ 
struction, I cannot assume that the vendors gratui¬ 
tously involved themselves in these difficulties. The 
terms of the condition suppose the continuance of a 
charge which, as far as concerns the parties entitled to 
it, a/Fects the whole estate, but against w'hich the pur¬ 
chaser of one part is to exonerate the purchasers of the 
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rest. Such an exoneration is certainly not complete. 
Some liability still remains; but the stipulation is ex¬ 
pressly confined to an exoneration which might be 
cfFectcd by conveyances among the parties. Such seems 
the reasonable construction, and conformable to the 
practice in similar cases. When an estate is sold sub¬ 
ject to a liability, as for the repairs of a chancel, the 
liability is frequently transferred to one lot; but no one 
ever heard of an act of I’arliament for that purpose. 
That such an agreement amounts to an undertaking to 
procure an act of I’arliamcnt, is a proposition that re¬ 
quires strong authority, in opposition to frequent prac¬ 
tice and the constant understanding of conveyancers. 


Of the two constructions of which the words arc sus¬ 
ceptible, that which I have stated seems the most reason¬ 
able and must be considered as sanctioned by practice; 
and is such as will finally, in substance, and for all useful 
purposes, though not, perhaps, literally for all purposes, 
constitute an indemnity, and provide an ample fund for 
immediate repayment of whatever *1110 parties may be 
called on to pay. The purchasers of all the lots but the 
first, arc substantially exonerated, and the words of the 
contract arc satisfied. 


The remaining question, which the prayer of this peti¬ 
tion particularly presents to the consideration of the 
Court, is, admitting that indemnity alone was intended, 
does the proposed ilced accomplish that purpose? The- 
purchasers have a right to be protected to the full extent 
to which protection can be given, by an arrangement im¬ 
posing liability on one lot alone. Schnci(hr\ situation is 
extraordinary ; he was no party to the retercnce in 1816 
for settling the deed of indemnity, and has hitherto had 
no opportunity of suggesting any objection to its provi¬ 
sions. Considering that the deed was tiesigned to secure 

his 
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his estate from an annual })aymcnt of HO/., to which it 
remains liable, it is certainly reasonable that he should 
have an opportunity of being heard upon it, before the 
Master. It has, however, been settled in his absence; 
and the present question is, whether it is free from ob¬ 
jection. It is not the duty of the Court to settle the 
deed, and, for that purpose, to travel through every 
clause; but, if some inaccuracies appear, and means of 
rendering it more effectual occur, the petitioner is en¬ 
titled to be heard before the Master. 



V. 

Stuode. 


Some of the objections wliich have been alleged are 
not of much weight; as, that a term of years should be 
created instead of a rent-charge in fee: the contrary would 
have afforded a stronger objection, namely, an indemnity 
limited to a number of years. It is clear tliat a right of 
entry and distress, to reimburse to the purchasers the an¬ 
nuity paid, and the costs incurred by them, might be 
granted, without the creation of any estate in the lands 
on which the distress was to be exercised ; as in the case, 
somewhat resembling the j)rcscnt, stated from Moure, in 
6 Viner, pi, 11. {a): but here is a perpetual rent- 
charge in fee, with power ofentry,and distress, and percep¬ 
tion of rent, till the arrears are })aid. A stronger objection, 
and not entirely removed, is, that a rent-charge, merely 
co-extonsive in amount with the original annuities, is not 
sufficient. Under the terms of this deed, the purcha¬ 
sers of the rest of the estates are not to call on the owner 
of lot 1., until they have been compelled to make pay¬ 
ment ; but all resistance to the demands of the owners of 
the original rent-charges, every distress and litigation, 
must be attended with expense; on the death of the two 
persons appointed trustees, an expense may be incurred 


Right of en¬ 
try and dis¬ 
tress without 
any estate in 
the lands on 
which the dis¬ 
tress ss to be 
exercised. 


(«) Allen V. Givers, Jfoor. 1 Tf). hesse, pi. i , Vawser V. JeJJenj 
18i>. j and see liro, Abr, J)is- ante p. ^7-1. 
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Casamajor 


V. 

Strodb. 


in ascertaining tlieir heir. It is difficult to maintain that 
by providing to the extent of the rent-charges, sufficient 
provision is made for costs and expenses. All charges are 
to be paid from 140/. a-year: that can hardly be con¬ 
sidered an adequate security. What objection is there 
to give a right of distress for that sum, and so much 
more as may be necessary to provide for all expenses? 
That seems requisite to complete indemnity. 


It is suggcptod that sonic part of the original rent- 
charges has been already paid, and that tlie indemnifying 
rent-charge is therefore an accumulating fund : that is 
for the consideration of the Master, in determining whe¬ 
ther an addition should bo made, eillier in the phrase, 
or in the amount, for securing a complete indemnity 
against every liability to wliich neglect or resistance may 
give occasion in any future time. 'J’he number of the 
trustees is also a subject of doubt, ik forc any steps arc 
taken for the indemnity of the purchasers, notice is to be 
aiven bv the trustees, or their heirs, to the owner of lot 
if they arc absent from the kingdom, or if any diffi¬ 
culty arises in determining who is heir, or if the heir is 
an infant, what remedy have the purchasers ? A better 
provision .should be made for the nomination of trustees, 
with the concurrence of the persons interested in the 
trust. 


fe'omc of these jucoiivenience.s may be removed by in¬ 
creasing the number of trustees, and authorising the pur¬ 
chaser called on for payment, to give notice, instead of 
the trustees; and rendering it imperative on the trustees 
immedialely to levy the amount staled in the notice. It 
will deserve consideration, also, whether the deed of in¬ 
demnity .should not be in .some way notified to all future 
purchasers of lot 1., as by an indorsement on the pur- 

clui.se 
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•base deed; and whether the purchase’s of the rest of 
the estates should not have copies of it, in order to know 
to whom they must resort for indemnity. 


1819. 


Casamajok 

V. 

Stroox. 


I do not say what weight is in these observations; still 
less that these arc the only observations to be made. 
The deed seems extremely well framed, but may admit 
some improvement to render it a better security for the 
petitioner, who was not present v/hcii it was discussed 
before the M ister. 


I think, therefore, tliat the eighth condition of sale 
ought to receive the limited construction which 1 have 
stated; but in carrying it into exerution, the Court 
is bound to secure to the purchasers every possible in¬ 
demnity. The deed should be again submitted to the 
Master, that the petitioner may liave an opportunity of 
specifying what alteration he propose 

“ riis Honor doth order, that the exception taken 
by the said J. H. P. ^chneidcr to the Master’s report, 
dated the 7th day of Mai/, 1817, so I'ar as relates to tlie 
title of the premises purchased by him, be overruled. 
And it is ordered, that it be referred back to the said Mas¬ 
ter, Sir John Simeon, Bart., to review his report dated 
the 3d March, 1817) to approving of the deed of 
indemnity In the petition mentioned. And it is ordered, 
that the said Master do revise, and if he shall Judge ne¬ 
cessary, alter, the said deeds in such manner as the said 
Master may think proper. And it is ordered, that the 
said P. Thomson do perform the eighth condition of sale 
in the petition mcntioncd,for causingthe annual payments 
in the petition mentioned, to be charged upon, and paid 
by, the owners of lot I. only, by executing such tleed of 
indemnity, when so revised or ahered, or as hnally settled 

by 
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1819. oy the said Master, as he shall direct. And any of the 
Casamajor to be at liberty to apply to this Court as 


V. 

Strode. 


there shall be occasion.’ 


Reg. Lib. A. 1818. fol. 1890*. 


April 7. 
June 25. 27. 


Exj>aric .TENNINGS m re DAWSON. 


Equitable 
Hibrlgaijes of 
a baukrnpt’s 
estate are not 
comprehended 
■within the ge¬ 
neral order of 
the 8th of 
jMarch, 1794. 
On tl>e peti¬ 
tion of an 
equitable 
mortgagee, 
the Court may, 
in the first 
instance, de¬ 
cide the vali¬ 
dity of his 
claim, and 
that decision 
is conclusive 
on the com¬ 
missioners. 


ri^HE petition slated, that after the order pronounced 
by the Vice-Chancellor on the former petition (a), 
ft gui tarn action was brought by one of the assignees 
against the petitioner, to recover penalties for the usury 
alleged to have been committed in the transactions in 
which the petitioner’s debt originated; and the Plain¬ 
tiff having been nonsuited, the petitioner obtained 
judgment; and that the petitioner, attending before the 
commissioners to prove his debt, dc.siring to waive all 
claim to the renewed lease, and the counsel for the as¬ 
signees pro])osing to examine the petitioner touching 
the alleged usury, on his objecting, a difference of opi¬ 
nion arose among the cominihsioncrs, whether they were 
at liberty to enter upon such examination. The peti¬ 
tion prayed an order on the connnis.'iioners to jiermit 
the petUioner to prove his debt of 5000/., and interest, 
and that he might be ordered to receive dividends thereon 
gyari j>assu with the other creditors under the commission, 
the petitioner waiving, for the benefit of the bankrupt’s 
estate, all claim to the renewed lease; and that the ex¬ 
pense attending the several meetings before the commis¬ 
sioners, and of the petition, might be paid by the assignees 
out of the bankrupt’s estate; and that a public meeting 


(«) 1 Madd. 331. 


might 
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might be fortliwitli called by the assignees at the 
expense of the bankrupt’s estate, for tlie proof of the 
petitioner’s debt. 


1818. 


Kx parte 
Jknmivcs. 


Sir Samuel liomillij and Mr. Cullen^ for ,the petition, 
insisted, that the Vicc-Cliancellor having declared the 
petitioner entitled to the benefit of the mortgage, tliu 
commissioners were not at liberty to receive objections 
to his proof; that the great seal has an original jurisdic¬ 
tion to decide on the validity of debts claimed under a 
commission of bankrupt; and that, after an order had 
been pronounced, it was too late to allege a defect of 
jurisdiction. I’hey referred to stat. 31> and 35 lien. ^ 
c. 4. never expressly rcj)ea)ed, ami to stat. 21 Jac. 1. 
r. 19. s. 9, as conferring on the commissioners powers ^ 
which must Inive been previously exercised by the great 
seal. 


Mr. f/c/rZ, and Mr. Motifagu, against the petition, 
contended, that the cpmmissioners possessed exclusive 
original jurisdiction on the (juestion of proof, and that 
the great seal could not receive a petition for impeaching 
or establishing a debt, except on appeal from a previous 
judgment of the commissioners. They cited 1^ parie 
King[a\ Ex parte Boscoe (6), Anon, 30 Apr. 28 Car, 2.(c) 
(the first case in which the Lord Chancellor assumed 
an appellate jurisdiction on questions of proof eff debts}, 
Ex par/c Wright (d), Expartc de Tustett (e), Ex parte 
Wilson (f), Ex parte Schmaling (g). Ex parte Moodn (//) 
(a case in which the question was, not whether the debt 
was p'’ovable, but who should prove). 


{a) 11 Ves. 417. 
(A) e Rmc, 3-15. 
(r) 1 Cn. in Cfia. 
(f/) ‘J Vts. juu, 41. 


{e) 1 Vets, t'r Ben. -’SO. 
(./■) 1 Cox. .3()S. 

{g) 1 Bncl. l>. 

(//) 2 liOSCy ‘1 1 J 


13 b 


II. 


The 
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Sx parte 

jEKKItiCS. 


The Lord Chancellor. 

Prior to Lord RossIyn*s order {«), the course, with 
legal mortgages, was the same which is now observed with 
equitable mortgages; each person claiming as mort¬ 
gagee applied, in the first instance, to the geeat seal. 
Every objection to the mortgage was open to those who 
thought proper to oppose a petition of that kind; and if 
it appeared that the consideration of the deed was 
usurious, tlie Lord Chancellor must have dismissed the 
petition, declaring, that the party could not claim as a 
creditor under the deed. The necessity of coming to 
the great seal, in the first instance, arose out of the na¬ 
ture of the transaction; for if the mortgagee went, in the 
first instance, before the commissioners, they might in¬ 
deed take an account of what was due, but could make 
no arrangement for payment by sale of the estate. The 
great seal seems not to have originally entrusted the 
commissioners with transactions of that kind. The 
course was so constant of an application here, and a rc- 
j’erence to the commissioners, that* Lord Jiosslj/n thought 
himself authorised to pronounce a general order, which, 
of necessity, imposed on the commissioners the duty of 
examining questions which had been formerly examined 
by the great seal. Lord liosslijii did not include, in that 
order, equitable mortgages (Z>); they are objects of more 
diflicult consideration. The question, whether a writing 
or agreement operates as a mortgage, is not so easy as, 
whether a mortgage-deed is a mortgage. But, as before 
that order, the claim of a legal mortgagee might have 
been opposed, on the ground that the consideration was 
usurious, and the deed therefore u nullity; so, on the 
})i tition of parties claiming as equitable mortgagees, not 
]ia\ ing tl)e benefit of that order, it may be objected, that 


I'.) Aldit/i sill, 
* tC. JI 


Hid. lui parte Papiery If Vet, 

•J5I. 


the 
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the coiisitlcralioii was usurious, and the Court is com- 181?^. 
[leteiit to decide that question ; and seeing a cl€.ar case 
of vicious consideration, is bound to negative the claim ; Jennin^gs. 
with tite power, in doubtful cases, of directing an issue, 
or, by special order, delegating the inquiry to the com¬ 
missioners, Should the Court erroneously decide in 
favour of the mortgage, the error may be rectified on re¬ 
hearing ; but I have no notion that the jurisdiction can 
be (juestioned. If, in the first instance, the parties meet 
before the Court, on the agitation, and for the decision, 
of a question involving the validity or nullity of the mort¬ 
gage, the commissioners have nothing to do with that 
question, except by special order. When the parties 
come here, stating, in answer to a petition to go before 
the commissioners to have an estate subject to an equi¬ 
table mortgage sold, that not merely on the true con¬ 
struction, it is not an equitable mortgage, but that the 
consideration is not good, and the Court decides that 
question, the commissioners arc bound by the decision. 

That is all that I mean to decide. Primd faciei if a deed 
of mortgage, for a sum ascertained, is produced, the 
Court takes that sum to be due; if, before the general 
orilcr an objection, that the consideration was usurious 
had been made to the jictitioii of a legal mortgagee, and 
the Court had sustained the objection, the petition 
must have been dismissed : and an order on the petition 
of an c(juitable mortgagee has the same cH’cct as* an order 
on the petition of a legal mortgagee bclbrc the general 
order. 

The order of the Vice-Chancellor having decided that 
the debt is not usurious, the commissioners cannot agi¬ 
tate that question ; if the i)anics arc dissatisfied with the 
decision, their course is to present a petition to displace 
that order. 


Jtihj 
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1H J 8. July O', 1818. “I do order, that the said commissioners, 
or tile major part oF them, do permit the petitioner t<v 
Jevmnus. prove his said debt of .'>000/. and interest, uniler the com¬ 
mission issued against the said fV. Dawson, and tliat the 
petitioner be paid dividends thereon, 2 )aripassu with the 
other creditors seeking relief under the said commission, 
the petitioner hereby j^aiving, for the benefit of the said 
bankrupt's estate, all claim to the said renewed lease. 
And I do order, th.at the costs attending the said several 
meetings, before the said commissioners, the costs of 
the meeting of the said commissioners for the proof ol‘ 
the debt directed by this iny order, together with the 
costs of, and occasioned by, the present apjilic^atlon to 
me, be paid and borne out of the estate and elTocts of the 
said bankrupt: such costs to be settled by the said commis¬ 
sioners, in case the parties differ about the same." Or¬ 
ders in Bankruptcy, Lib. 14*9. p. 18—2‘A. 


EN'D OF THE SIXO.ND I'.VUT. 



REPORTS 


CASES 

ARGUED AND DETERMINED 

ly THE 

HIGH COURT OF CHANCERY. 

Commencing in the Sittings before 

HILARY TERM, 

58 Geo. III. 1818. 


NICLOSOH t’. WORDSWORTH. 

ITHHE bill, filed on the 25tli June 1817, stated, 
that in December 1816, the Defendants ChriUopher 
Words\eorth and William Wordsrecorth, caused to l)e adver¬ 
tised for saleby auction, two closes of freehold land, which, 
in the particulars of sale, were described to be part of 
the estate of Richard Words'vcarth, deceased, and to be 
offered to sale by C. Wordsworth and W. Wordsworth, as 
devisees in trust named in the will of R. Wordsworth, who 
were thereby directed and empowered to sell the same; 
that one of the conditions of sale purported, that the 
liighcst bidder being the purchaser should be let into 
possession on the 25th of March then next; and another, 
that he should ptiy a deposit of 10 jm' cent., which should 
be forfeited if he did not perform the conditions of sale; 
that the PlaintilF was declared the purchaser, and signed 
VoL. II. C c the 



Bill by a ven¬ 
dee for hjieci- 
fic perform¬ 
ance, indhting 
that the ven¬ 
dors conld not 
make a good 
ti(le,dismisscd 
with costs. 
Effect of a 
disclaimer hva 
trustee, and of 
a release with 
intent to 
disclaim. 
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1818. 


Nicloson 

V. 

WORDbWOllXlI 


the following memorandum: — “ Be it remembered, tliat 
the above-mentioned premises comprised in the above- 
mentioned two lots, were, this day, struck olF and sold 
to JuJm Nicloson of 4’c., the highest bidder, at the price 
or sum of 305/. ; and the said .7. Nicloson doth hereby 
promise and agree to perform the conditions above con¬ 
tained on the part of the purchaser; and the said W. 
JVords’worf/i, on behalf of himselli and the said C. Words- 
'wortJi, hereby agrees to perforin the conditions on the 
part of the vendors, as witness, That the Plaintiff 

paid 30/. 1 0.V. as a deposit, and was let into and still re¬ 
tained possession of the premises, and had, on the faith 
ol' the agreement, expended considerable sums of money 
ill ilraining the lands, and otherwise in the improvement 
thereof; that Charles IVotds'Jcorth and W. IVordsvcorlk 
having delivered an abstract of the title to the premises, 
the counsel of the Plaintiff' advised, that they could not 
alone convey the premises, or give a discharge or ac- 
tjuittance for the purchase-money, and that the l^laiiitiff 
would be bound to see to the application of the purchase- 
money to the purposes and upon ihe trusts of tlie will of 
(Vordsii'orlhf from whom C. Jfords'worlk and IV, 
IVordsicorlh derived their title, unless the contract was 
carried into execution under the direction of the Court; 
that the I’laintilf wns willing to execute the contract, and 
had requested C. JVordsrjoonh and }V. Wordsvoorth to 
procure all proper parties to join in the conveyance and 
receipt; and that C. Wutds’worth, and JV. IVordsworlh, 
and Thomas Hutton, a third Defendant, had caused an 
action of ejectment to be brought against the Plaintiff' 
to recover possession of the premises. 


The bill, charging that 7\ Hutton was a trustee only 
of the premises, and suffered his name to be used in the 
action at the instance of the other Defendants, prayed 
the specific performance of the agreement, and that the 

Defendants 
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Defendants might be decreed to make and execute, and 
procure to be made and executed to the Plaintiff, a good 
and sufficient conveyance of the premises, with a good 
title, and make, and procure to be matle, to the Plaintiff^ 
a sufficient discharge of the purchase-money, or that 
such purchase-money might be paid into the bank in the 
name and with the privity of the accountant-general; the 
Plaintiff offering to perform the agreement on his part, 
and to pay the remainder of the purchase-nroiicy, on 
having the premises duly conveyed to liira with a good 
title. The bill also prayed an injunction against pro¬ 
ceeding in the action of ejectment. 


1818. 


Niolosom 


V. 

Wordsworth 


The answer of the Defendants stated the will of 
llichard IVorthXi^m'th, dated the dtii of Maij 1816, de¬ 
vising the })remises to the Defendants and their heirs, in 
trust to sell, and apply the mone}' produced by such sale 
in aid of the personal estate, towar<!s payment of his 
debts, funeral expenses, and certain legacies, with a de¬ 
claration, that the receipts, in writing, of his trustee or 
trnslces for the time being, should be a good discharge 
to the jmrehaser of tlie premises, and that it shouhl be 
lawllil lor the trustee or trustees ibr the time being, by any 
writing or writings, to appoint a new trustee or trustees, 
in lieu of any trustee or trustees who shoidd die, or de¬ 
sire to be discharged, or refuse, or decline, or become 
incapable, to act, and a[)pointing the Defendants his exe¬ 
cutors, and Jane /ifb/v/iU'w///, widow, his executrix; that 
Jane iVorihxvort/i, and the Defendants C. l\ urdsxscorfh aiul 
TV. JVo)'dsxw)i/i, alone proved the will; but that the De¬ 
fendant IhiLton renounced probate, and declined to act 
in the trusts of the will, and executed an ijulenture of 
release, bearing date the 23d of Dcccmhcr 1816, anil 
made between I [niton and (\ U'ords'dwi/i. wluwebv Tint- 
ton bargained, sold, released, (|uilted claim, and con¬ 
veyed to C, IVordsxi'orlh and W. llordsxwrl/i, their heirs 

C c 2 and 
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1818. 


Nicloson 


V. 

WoBDSWroaiH 


and assigns, all and singular, the lands, tenements, and 
real estate of E. Word^voorth. The answer admitted the 
sale as stated in the bill, and submitted that C. Wm ds- 
*morth and W. Wordsworik could alone make an effectual 
conveyance, and give to die Plaintiff a sufficient dis¬ 
charge of the purchase-money of the premises. 


The common injunction having been obtained for 
want of an answer, and the common order nisi for 
dissolving it after answer, on this day cause was shown 
by 


Sir Samuel Eomilly and Mr. Roupell^ for the Plaintiff. 

The release executed by the Defendant Hntioyi was 
an acceptance of the estate devised to him, and he is 
therefore a necessary party to the conveyance. The 
deed admits, that an estate vested in him; of that estate 
he is trustee; and it is not competent to him, after he 
has assumed that character, to renounce it without per¬ 
formance of its duties: for this reason the release can¬ 
not operate as a disclaimer. Creme v. Dicken. (a) 

Mr. Eell and Mr. Siiadmell, for the Defendants, in¬ 
sisted, that, in a court of equity, at least, the intention oi‘ 
the parties determined the effect of the instrument, and 
a release, with the puqiose of disclaiming, would be 
equivalent to a disclaimer. 

Tihe Loud Chancellor. 

The question comes before the Court in a singular 
shape. I understand that Hutton was not a party to the 
contract; the Pl.iintiff therefore cannot insist on his 
being a party to the conveyance. If the suit had been 


(a) 4 Ve$, »7. 


instituted 
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instituted by the Defendants against the Plaintiff, the 
Court must have decided the question, whether the 
Defendants could make a good title; but, is the form of 
the record such that any judgment can now be pro¬ 
nounced? The Plaintiff has filed the bill for specific 
performance; himself insisting that his vendors cannot 
make a good title. I can say only, that if he does not 
choose to take the title which they can give, he can have 
no decree. To raise the question properly on the 
record, the Defendants should have been Plaintiffs. 
The injunction must of necessity be dissolved if the 
Plaintiff will not accept the title of the Defendants. 
When, on a bill by a vendee, for specific performance, 
it appears that the Defendants cannot make a good 
title, there is no farther question in the cause, than who 
is to pay the costs. If the Plaintiff insists that the title 
is not good, he cannot resist the ejectment of those who 
were previously in possession of the land. Rejecting 
the tide, he must relinquish possession. 


1818 . 


Nicloson 


V. 

Wordsworth 


The question is curious as a point in conveyancing. 
It seems to have been tiikeii for law, from an older 
perioil than the date of Crewe v. Diclcn (a), and sanc¬ 
tioned by Lord Hale (6), that if an estate is conveyed 
to two persons in trust, and one will not act as trustee, 
the estate vests in the other. If, therefore, the party 
executes a simple instrument, and, under his,hand and 
seal, declares that he disclaims, that is, dissents from 


(«) 4 Ves. 97. VentriSf '' C. is a good lessor, for 

(/>) Smith V. Wheeler, 1 Vent, the other trustee’s disagreement 
128. 2 Keblc, 772. S. M. being makes the estate wholly his.” 
possessed of a term of years, as- (l Vent. isO.) And by Keble in 
signed it on certain trusts, to B. these words; “ The assignment 
A C., of whom B. dissented; the being of a chattel is in both the 
Plaintiff claiming under a demise assignees, till the disagreement of 
by C., recovered. The dictum of B., and then is wholly in C.” 
Lord Hale is thus reported by 2 Keb. 774. 

C c S being 
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N1CLO8ON 


V, 

Wordsworth 


Ihjiug n trustee) the fact must be taken to be, that he is 
no trustee; but in Crctoc v. Dickcn the difficulty oc¬ 
curred, that instead of doing this, the party conveyed 
his estate to tlie other trustees. Lord Loii^hhorougk 
thought that that was different from a mere disclaimer, 
because he could not execute a release without having 
assented to the conveyance to himself. In that case 
there were also s})eciaities; the individuals were parti¬ 
cularly described) an<l the directions for the form of the 
receipt were such as made it impossible that a proper 
receipt coultl bo given, unless ihe trustee, who had dis¬ 
claimed, joined. If the essence of the act is disclaimer, 
and if the point were res intigra^ I should be inclined to 
say, that if the mere Diet of disclaimer is to remove all 
dilficulties, and vest the estate in the other trustees, a 
party who releasis and thereby thdares that he will not 
lake as trustee, gives the best evidence that he will not 
take as trustee. The answer, that the idease ainomits 
to more than a disclaimer, is much moi’e technical tlian 
any reasoning that deserves to prevail in a court of 
equity'. If the cojitract w'ere mine, and I approv(Hi the 
bargtun, I shouki abitle by it; but that opinion will not 
assist the party. 


The Lonn Ciiancelloii. 

Either the Tlaintilfnuist take such title as the parties 
with w’hoju he has contracted can give him, or he cannot 
have a conveyance. If the vendors had been Plaintiffs, 
the Court must have determined whether llie title was 
good; here the purchaser claims specific perl'ormance, 
at the same time insisting that his vendors cannot make 
a good title. If I could have considcj'ed this deed as a 
mere deed of disclaimer, then, on the authority of Lord 

ITalt\ 
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Hale («), and subsequent cases, though I do not under¬ 
stand the principle, I might have held that the two other 
trustees could make a good title; but a release, referring 
to an interest which the releasor supposes to be in him, 
introduces the doubt in Crewe v. Dicken. The question 
is, whether the three parties must join in the conveyance 
and receipt ? A release is the instrument of a person 
who thinks that he has something to part with; it is not 
a mere dissent or refusal to concur. I argued the case 
Crewe v. Dicken on various grounds; and I recollect 
that the words relative to the receipt were very sp(;cial. 


1818. 


Niclosov 


V. 

Wordswoutk 


The more one examines the distinction between dis¬ 
claimer and release, the less one sees tlie worth of 
it. In this will the testator declares tliat the receipt 
of the trustee or trustees for the time being, shall be 
a sufficient discharge; but the shape of the record 
is such that I cannot decide the tjucstion. iSfy ojiiniou 
is, tliat if a person, who is appointed co-trustee by any 
instrument, executes no other act than a conveyance to 
his CO -trustees, wheref the meaning and intent of that 
conveyance is disclaimer, the distinction is not sufficiently 
broad for the Court to act upon. What is the thing 
called a disclaimer ? I have seen some preparcil by the 
ablest conveyancers in a form like this : “ I hereby ile- 
clare that I have disagreed, and hereby disagree, 4r-> 
and hereby dischiiin, 4‘c*” What is the effect ol‘ that ? 
Tliat is sufficient. I can find no case which lias decided, 
nor can I see any reasons for deciding, that where the 
intent of the release is disclaimer, die inference that the 
releasor has accepted the estate shall prevent the effect of 
it. The decree in Crewe v. Diclcn did not proceed on 
that point only; the words describing the persons by 
whom the receipt was to bo given were very special; in 
that case, if two out of the three trustees had tlied, the 
third having previously released to them, beyond doubt 

(a) Ante, 369. B, 

Cc 4 


that 
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that survivor must, under the words, have given the 
receipt, though he did not continue trustee. I think 
there is no case in which judgment has been pronounced 
on the distinction between a disclaimer and a release, and 
that where the intention is disclaimer there ought to be 
no distinction. I understand the operation of a release 
with intent to disclaim, but it is difficult to know what 
that tiling called a disclaimer is. 


The case in Ventris is an assignment of a lease to two 
persons, one of whom expresses his dissent; but if we 
Disclaimer consider the difficulty atteniling conveyances to uses, 

under a con- j that we shall be compelled to say, that Lord 

veyance to . i i / 

uses. Hale’s doctrine will not apply, and that the party can¬ 

not disclaim in the case of a conveyance to uses, except 
by release with intent of disclaimer. I am aware, how¬ 
ever, that, from the practice of conveyancers, if I were 
to say that, on any difficulty in principle, a disclaimer 
could not be effectual, I should shake titles innumer¬ 
able. (a) 


The following decree was taken by consent: It ap- 
})earing to the Court, that the release bearing date the 
23d of December ISlC, was metint to operate as a dis¬ 
claimer, His Lordship doth declare, that the Defendant 
T. Hutton is not a necessary party to the conveyance: 
and it is ordered, that the Plaintiff’s bill be dis- 

ft 

missed with costs : and it is ordered, that all proceedings 
in the ejectment be stayed, the Plaintiff undertaking to 
complete the purchase.” 

Reg. Lib. B. 1817, fol. 1323. 

{a) Sec ill addition to the .'5 B. and Thofitptonv. 

cases cited, Littleton, sect. 684, Leach, 2 Vent, 198. Cnrih. 211. 
fiS.'l. Stat. 21 H. 8. c. 4. Co. LUt. 250. .5 Mod. 296. 2 Salk. 616. 
ll.j. a. Bonifaut V. Greenfield, Show. P. 6’. 151. 5 Lev. 284. 
Cro.El.SO. Godh.’n. Anon. 4. I Show. 206. Rep. Temp. Holt^ 
i.eon. 207. Hawkins v. Kemp, 665. 

3 East, 410. Toms V. Tickell, 
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nriHE bill was filed by the PlaintilF in an action at law, 
praying a discovery and a commission for the exa¬ 
mination of witnesses abroad in aid of the action. 


A motion was made in behalf of the Defendant, that 
the Plaintiff might communicate to the Defendant the 
interrogatories exhibited by the Plaintiff. 

Mr. Heald in support of the motion. 

Without a knowledge of the Plaintiff’s interrogatories, 
the Defendant will be unable to cross-examine with 


1818. 


June 30. 
July 18 . 


On a bill for 
discovery, and 
a commission 
to e.xaminc 
foreign wit¬ 
nesses in aid of 
an action at 
law, a motion 
that the Plain¬ 
tiff might 
communicate 
to the De¬ 
fendant the 
interrogato¬ 
ries exhibited 
by him, was 
refused. 


effect. A plaintiff at law may obtain a commission for 
the examination of witnesses abroad, by two methods — 
an application to the court of law, or a bill in equity. 
In the first case, the practice requires him to communi¬ 
cate his interrogatories to the Defendant (a); what rea¬ 
son can be assigned for relieving him in equity from an 
obligation imposed by obvious principles of justice ? 


Mr. Bell against the motion. 

By the universal practice in equity, one party is 
not entitled to see the interrogatories exiiibited by the 
other, but must judge by the record, to what point the 
evidence of his antagonist will apply. There is no dis¬ 
tinction, nor any reason for distinction, in this respect, 
between a suit for relief in equity, and a mere bill for 
discovery and a commission. 

The Lord Chancellor. 

The ancient course in Wcslminster Hall was, to apply 
(a) 1 2'idd's Practice, 31 a. 

to 
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to lliis Court for commissions for the examination of 
witnesses in foreign countries; and the courts of law 
borrowed that proceeding from this court; but in no 
suit in equity has one party been permitted to see the 
interrogatories exhibited by his antagonist. The con¬ 
stant })racticc through ail time has been, to grant com¬ 
missions without coinmunication of the interrogatories. 
At law, indeed, that communication is required; but I 
believe that the courts of law established that practice 
under an erroneous belief that it ])rcvailed here. The 
proceeding in aid of an action at law by a commission 
for the examination of witnesses, is far more ancient in 
this Court than in courts ot' law; and 1 find no instance 
in wdiich a production of the interrogatories has been 
ordered. 


Mr. HcaJd suggested, that the case contained special 
circumstances, the instrument on which the action was 
founded being a forgery, executed by chemical means. 

I 

The Loud Chancellor. 

There is no rule of practice in this Court which will 
not yield to special circumstances; but the allegation of 
such circumstances must be verified by evidence. 

Motion refused, {a) 

(«) On contnissions to examine and the cases there cited; to 
witnesses in foreign countries, see which may be added Cani'pbett y. 
liowden V. Hodge, ante, p. 2J8., Scot4gaf, 19 Vet. 552. 


Rules of prac¬ 
tice yield to 
special cir¬ 
cumstances. 
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RICHARD HAWKINS, and MARY, \m Wife, and July i6, 
JOHN HAWKINS, - - Plaintiffs; 

AND 

JOHN LUSCOMBE LUSCOMBE, MARGARET 
MANNING, JOHN HURllELL TAJSCOMBE, 

Heir of the surviving Trustee, and JOHN LUS¬ 
COMBE, » - Defendants. 


rWlHE original bill, filed on the 12th June 1817, stateil. Estates being 

that Jo/in JjHscombc^ deceased, by his will, dated the fr^tces ami 

3d of Fcbi'iiary 1771, deviseil (suiiject to certain an* their heirs, 

miities and legacies) unto Thomas IVhimjcais^ Thomas pcrniiriiL il/., 

Vupleslonc Tridcaud'f and Jio»fr Prideaux, and their c'., and .7. 

, . . .IT 7., to reside in 

Jieirs, certain niessuagcs, tenements, and hcrixlitainents, a mansion 

ii})oii trust, to permit his nieces, Maff^aret Manning and 

JSLny Creedi (afterwards Mary Haudeins^) and Jtdiana of the rents, 

in reeoinpensc 

of the maintenance of .7. L. M., (eldest son of M. jtf.) till he attained 21, or died, 
and subject thereto to the uSc of the trustees and their heirs, in trust for J. L .il/., 
until he should attain 21. or die, and to the intent that the rents might be accumu¬ 
lated, and after he attained 21, to the use of him and his assigns, during his life, 
lie taking tlie testator’s surname of L.; remainder to the use of the trustees, 
and their heirs, during his life, to sujiport eoiitingeiit remainders; remainder to the 
use of his first and odier sons, taking tlie surname of L., in toil male j remainder to 
the use of the sceond and every other son of At. ill. liy her present husband; re¬ 
mainder to her first and every other son by any future husliand, in tall male, taking 
the suruame of L,’, remainder to the use of the trustees and their heirs, during the 
life of AI. Ai. upon trust for her separate use ; remainder to the use of the trustees, 
and their heirs, during the life of .ilf. C. upon trust for hi^ sqiaratc use; remainder 
to her first and other sons taking the surname ol’ L. in tail male, with ulterior re¬ 
mainders, and a proviso, that tlie heirs male of the liodics of AT. AI. and AI. C. 
claiming under (he nill, should, on taking [lossession of the estates, assiuiic the sur¬ 
name of 7/., and, within tliiee years, procure tlieir uamc to be altered hy act of Par¬ 
liament, or some other efTectiiai way; and in case they should neglect to obtain an 
act of Purliiuiient, or sonic other authority as elFcctmiJ, I'or three years after being in 
possession, then the use and estate limited to the perstm so neglecting should cease 
and become void, and the estates should vest in the persons next in remainder, as if 
the person so lUigleeting were dead without issue; J. L. M, in having attained 
21, taken possession of the estates, and assumed tlic name of 7,., but neglected to ob¬ 
tain an .letof Piirliaiiient, or anv other autlioritv for the use of that name, and having 
had a son born in 1800’, and At. AI. having ditnl witlioiit other sons; on a hill hy At. 
insisting that .7. L. ilf. liad forfeiteil the estates, the Court refused to appoint a re¬ 
ceiver, or, infants (who are not bound by admissions) being interested, to direct n 
case. — ^Vhat uses are executed in the trustees ? — iluarc. 

Jvtsham^ 
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Jidsham, and the survivors and survivor of them, her 
executors or administrators, to inhabit a mansion-house 
described, and take the rents and profits of a part of the 
premises as a recompense for their care, maintenance, and 
education of the testator’s cousin, John Luscomhe Man- 
nmgf afterwards Joh7i Lnscomhe Lmhomhe^ son of M. 
Mannings who he willed should live therewith, and be 
well provided for and maintained by them in all respects 
suitable to his condition, during so many years as should 
expire, until he should attain the age of twenty-one years, 
or die, which should first happen; and subject to the 
said trust-estate, as to the whole of the premises, to the 
use of T. Whinyeats^ T. C. Prideanx, and 11. Prid€a7i.r,and 
their heirs, in trust for John Ijiiscombe Manning, until 
he should attain twenty-one or die, which should first 
happen, and to the intent that the same might, in the 
mean time, be set out at yearly rents, and that the clear 
rents and profits, after a deduction for repairs, &c. 
should, from time to time, be invested in the public 
funds, and the interest thereof accumulated and made prin¬ 
cipal money, for the benefit of Joint Luscomhe Manning, 
until he should attain the age of twenty-one years, when 
the same should be transferred or paid over to him for 
his own use; and in case of his death, in the meantime, 
the same should go to his executors or administrators to 
the time of his death ; and immediately after he should 
attain the.age of twenty-one years, then to tlie use of 
him and his assigns, during the term of his natural life^ 
without impeachment of waste, he taking and using the 
testator’s surname of Luscomhe as, and for, and instead of 
his own surname ; subject, as to part of the premises, to 
several annuities, and, as to other parts, to certain terms 
of years ; remainder to the use of the trustees and their 
heirs, during the life of John Luscomhe Mannhig, upon 
trust, to support contingent remainders, but nevertheless 
to permit him and his assigns to receive the rents and 
profits during his life, and immediately after his decease 

to 
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to the use of the first son of the body of John Luscomhe 
Mannings lawfully to be begotten, taking and using the 
testator’s surname of Luscomhe as and for his and their 
own surname, and of the heirs male of the body of such 
first son lawfully issuing, taking and using the testator’s 
surname as, for, and instead of his and their own sur¬ 
name ; with remainder to the use of the second, third, and 
every other son of the body of John Luscomhe Manning, 
Sfc. in tail male, taking and using the testator’s surname 
oi' Luscomhe, 8fc.', remainder to the use of the second, third, 
and every other son on the body of Margaret Manning 
lawfully begotten, or to be begotten, by R, Manning, her 
then husband, and in default of such issue, S^x. to the use 
of the first, second, and every other son on the body of 
Margaret Manning lawfully to be begotten by any after- 
taken luisband or husbands, in Uiil male, taking and using 
the testator’s surname of Luscomhe, Sfc. ; remainder to the 
use of the trustees and their heirs during the life of Mar-‘ 
garet Manning, (subject as aforesaid,) upon trust, and for 
the sole, distinct, and separate benefit of her, exclusive of 
her said husbaml and every other husband which she 
sliould have, and to the intent that the trustees, and the 
survivors and survivor of them, and his heirs, should re¬ 
ceive and take the rents and profits of the premises, and 
pay the clear produce of the same, after deduction and 
allowance, from time to time, fortaxes, repairs, cS’r, unto and 
into the hands of Margaret Manning, and her oply, for her 
own sole and separate use and benefit, distinct and apart 
fi'om her then present or any other after-taken husband or 
husbands, and her receiptor recei})ts alone, from time to 
time, to be sufficient discharges for the same, notwith¬ 
standing her coverture; and after the decease Margaret 
Manning, to the use of the trustees and their heirs, dur¬ 
ing the life of the testator’s niece Manj Creed, afterwards 
Mary Hatv/ems, (subject as aforesaid,) upon trust, for her 
sole, distinct, and separate benefit, whether sole or 

under 
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under coverture, and to the intent that the trustees, and 
the survivors and survivor of them and his heirs, should 
receive the rents and profits of the jireniises, and pay the 
clear produce of the same, (after sucli deduction and al¬ 
lowance as aforesaid,) unto and into the hands oiMary 
Creeds wdiether sole or under coverture, and her only, 
for her own sole and separate use, distinct and apart 
from any husband or luisbands which she might have, 
and her receipt and receijits, from time to time, to be 
good and sullicient discharges for the same, notwith¬ 
standing coverture; and immediately after her decease 
to the use of the first son of her body, lawfully to be be¬ 
gotten, using and taking the testator’s surname of Lvs~ 
covibc, t5r., and of the heirs male of the body of such son 
lawfullj" issuing, (subject as aforesaid,) witli remainder to 
the use of the secoiul, third, and all and every other sons 
of the body oi’ Mary Creeds in tail male; with divers 
remainders over, with the ultimate remaijuler to the 
use of the testator’s right heirs; and otlicr tenements 
and hereditaments the testator devised to T. IVhin- 
ijeatSy T. C. rridraiur, and IL Pridranx, and their 
heirs, upon trust, for ,Johu Limomhc liyaiif until he 
should attain tlie age of twenty-one years, or die, which 
should first happen, and to the intent that the premises, 
or such part or parts of the same as slioukl not be out 
in lease, should be set out at a yearly rent or rents, until 
J. L, Pyan should attain tin; said age, or die, and the 
clear rents and profits of the premises, after a deduction 
for all rates, taxes, t'Jr., or as much thereof as the trus¬ 
tees, or the survivors or survivor of them or his heirs, 
should in their discretion see fit, should be applied to¬ 
wards the maintenance and education of,/. L. llyan^ and 
for jilacing him out apprentice, the surplus 

should be investetl in the public funds, or placed out at 
interest, in the names of the trustees, on real or personal 
security, and the interest thereof applied for the purposes 

aforesaid, 
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aforesaid} or otherwise accumulated, to be made princi¬ 
pal-money for the benefit of J. L. liyan^ until he should 
attain that Ji^e, when the whole should be transferred or 
paid to him for his own use, after such deductions us 
aforesaid, and also after a full allowance of all sums paid 
or disposed of for or on his account, or in case of his 
death, before he should attain that age, then for the be¬ 
nefit of his executors or administrators to the time ot his 
death ; and immediately after he should have attained the 
age of twenty-one years, then to the use of him and 
his assigns for his life, with remainder to the trustees 
and their heirs, during his life, uj)on trust, to preserve 
contingent remainders, but to permit ,T. L. llijaii and his 
assigns to take the rents and profits of the premises to his 
and their own use, during the term of his life, and imme¬ 
diately after his decease to the use of ,7o//« Luscoinbe Man¬ 
ning and his assigns, during the term of his life, without 
impeachment of w’uste, except voluntary waste in houses 
and buihlings ; remainder to the use of the trustees and 
their heirs, during the Wkoi'JohnLuscombe upon 

trust, to preservecontiirgent remainders, but to permit him 
and his assigns to take the rents and profits of the pre¬ 
mises, during his life, and after his decease to the use of 
such persons respectively and in such ortler and course, 
and for such estate and estates, us the other pre¬ 
mises were limited, subsequent to the limitation to the 
trustees for tlie life of John Lnxcombc Manning, to 
preserve contingent remainders; and other tenements 
and hereditaments the testator devised to T. IVhin- 
yeats, T. C. Prideaiuv, anil li. Prideaux, and their 
heirs, to the use of Juliana Jutsham and her assigns, 
for her life, without impeachment of waste, except waste 
in houses and buildings; with remainder to the use of the 
trustees and their heirs, during her life, u[ion trust, to 
preserve the contingent uses and estates tliereinafter 
limited, but to permit her and her assigns to receive the 

rents 
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rents and profits of tlie premises, during her life, and 
after her decease, to the use of Jb//n Luscombe Mamiin^ 
and his assigns, for his life; with like remainder as in 
the former devises. 


The will contained the following proviso:—“ Provided 
always, and it is my express will, and Ido hereby empower, 
direct, and appoint, that the heirs male of the several 
body and bodies of the said M. Manning and M. Creed, 
and that the said ,7. L. B,yan, and the heirs male of his 
body, and each and every of them respectively claiming, or 
that shall claim, by,under, orinvirtueofthismy will,orany 
of the limitations, directions, or devises herein contained, 
any right, estate, or title in or to the capital messuage, 
and tenement, &c. or any other of the lands or heredi¬ 
taments comprised in the first devise of this my will con¬ 
tained, not bearing the surname of Luscombe, shall, when 
and as soon as he or they, or any of them, shall be re¬ 
spectively in possession of the same premises, or any 
part thereof, under, or by means, or in virtue of this my 
will, tiike upon him or themselves the name of Lmcomhc, 
and use the same as, for, and instead of his or their own sur¬ 
name as aforesaid, and shall within three years then next 
after, get and procure his or their own name or names 
to be altered and changed to my name of Luscmnhc, by 
act or acts of parliament, or some other effectual way 
for that purpose, and shall for ever after have, use, and 
bear on all occasions the said surname of Luscombe, for 
him and them, and the heirs male of his and their body 
and bodies as aforesaid; and in case any or either of the 
heirs male of the body of the said M, Manning, or M, 
Creed, or the said J. L. liyan, or the heirs male of his 
body, or any or either of them respectively, who shall be 
in possession of the said capital messuage, &c. or any 
part thereof, by, under, or in virtue of this my wdl, shall 
not use and take my said surname, but shall neglect to 

get 
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get ail act of Parliament, or some other authority as ef¬ 
fectual for that purpose as aforesaiil, for the space of 
three years next after he, she, or they sliall be in })0S- 
session of the same as aforesaitl, that then and in such 
case the use and estate hereby given, devised, or limited, 
of and in the same premises, to and for the benefit of 
such person or persons so neglecting to get, or not getting, 
such act of Parliament, or other authority as aforesaid, 
shall cease, and become void, as if no such use or estate 
had been hereby given, devised, or limited; and the 
same premises, and every part thereofj shall, immediately 
upon and after the expiration of the said llirec years, go 
over to and descend upon, and vest in, sucii person or 
persons as shall be next in remaindej’ or reversion, or 
unto and upon whom the said premises arc hereby 
settled, given, devised, or limited, in the same manner, 
to all intents and purposes, as if such person or persons 
so neglecting to change his or their surname or sur¬ 
names was, were, or had been dead without issue of his 
or their body or bodies, any thing herein contained to 
the contrary notwithstanding; upon tliis express con¬ 
dition, nevertlielcss, that such person so to take, do 
and shall also take my said surname, and get an act of 
Parliament, or such other effectual authority for so do¬ 
ing as aforesaid, otherwise the said capital messuage, t'j’r., 
and all other the premises first hereby devised, shall go 
over to the next ])ersoii to whom the same are limited as 
aforesaid, who shall so take my surname as aforesaid.” 


1818. 
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The bill further stated, that by a codicil, datet) the 
8th of 1777, the testator appointed J. Luscombe a 
trustee; and died on the 3d of Jidij 1776 ; that J. Lns~ 
combe Ttyun died in the lifetime of the testator, and ,/, 
Jnisham in November 1787; tliat J. Luscombe survived 
his co-trustees, and died in August 1811, leaving J. Lus¬ 
combe liis eldest son and heir; and that M. Creed, in June 
VoL. II. D d 1779, 
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1779, intermarried with H. HowkinSf by whom she had 
two sons, Jo/i7i Hawkins and AbrahafU Mills Hawkins, 
wlio had both attained the age of twenty-one years; 
that ,Tohn Ijiiscomhe Hiscombe, in the will named Jo/m 
Luscomhe Manning, was the only son of Margaret Man- 
9i2ng, and that, upon liis attaining the age of twenty-one 
years, on the 28th of April 1794*, he entered into the pos¬ 
session of the premises devised, including those devised 
to J. L. llpaii and J. Jidshani for life; but he did not 
thereupon take and use the name of Lnscomhe, instead 
of his oivii surname, nor did he, within three years then 
next after, procure his own name to be changed to the 
name of Lnscomhe, by act of Parliament, or any other el- 
fectual way; and he never, in fact, took or used the 
surname of Lnscomhe, or in any manner procured liis 
name to be altered or changed to tlie surname of Lns¬ 
comhe, until he attaineil tlie age of Ibrty years, or there¬ 
abouts ; that, by reason of such bi’each of the condition 
in the will, the estate and interest of John Ijiiscomhe 
Lnscomhe in the devised }iremises became void, and Mar¬ 
garet Manning, as the next person in remainder, became 
entitled to the same for her life; that John Lnscomhe 
jAiscamhc ilid not marry until he was of the age of twenty- 
five years, and that J. Lnscomhe, his eldest son, was born 
in December 1806. 

The bill also stated, that at tlie time whonJohnlAiscomhe 
Lnscomhe owieroiX into possession of the devised premises, 
there were large quantities of timber trees standing and 
growing thereon, and that he and Margaret Manning, 
or one of them, had since caused the same to be cut and 
felled, and sold considerable quantities thereof, and con¬ 
verted the money arising from the sale thereof to their 
own use; and that Margaret Manning, or John Luscomhe 
Lnscomhe, by her authority, intended to cut other timber 
standing or growing upon the devised premises. 


The 
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The bill, charging that J. L. Luscombe and Margaret 
Manning, or one of them, had committed and suffered 
(livers acts of waste and spoil on the premises, and felled 
divers timber trees standing and growing thereon, and 
other trees likely to become timber, prayed an account 
of all timber cut or felled ujion the i)rcmises since the 
death of the testator, and the money produced by the 
sale thereolj and of all other acts of waste, since that time, 
committed upon the premises; and that the Defendants 
might be decreed to account for the same ,* and that 
Margaret Manmng and J. L. Luscomhc might be re¬ 
strained by injunction from cutting any timber, or trees 
likely to become timber, upon the })remisos, and from 
committing any other waste or spoil thereon. 

The supplemental bill, filed on the 9th of December 
1817, stated the death of Margaret Manning since the 
institution of the suit, having appointed Mantling 
executrix of her will, and leaving J. h, iMscomhe, her only 
son j that, by means of her decease, the IMaintilf 
Ila’ii'bins became entitled to an ecjuitable estate for life 
in the devised premises, and that John Ilnrrell Lnscombe, 
with the consent of Margaret Manning, permitted J. L. 
Luscombe to continue in })ossossion of the premises dur¬ 
ing the life of Margaret Manning; that, since the filing 
of the original bill, ,lames Yales, Samnel Iloldilch Haync, 
and John Ilaii'l'cr, Defendants, claimed some interest in 
the premises by virtue of some indenture, whereby they 
pretended that the premises, or some interest therein, 
were assigned to them by L. Luscombe, or by some 
other person, in trust for his creditors. 

The supplemental bilb charging that the litle-dcedS, 
and other papers relating to the premises, were in the 
possession of the Defendants, some or one of them, 

D d 2 prayed, 
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prayed, that the riaintiffs mio-ht have the relief prayetl 
by the original bill, and that the Defondanls, J. L. Lus~ 
combe, and J. H. Luscombe, and J. YateSf S. //. Haym\ 
and J. Ha^ialccr, might account for the rents and jiroflts 
of the premises received by them, or either of them, or 
for their use, since the decease of Margaret Mat/nhig, 
and that it might be referretl to one ol’ the Masters, to 
appoint a proper jierson (o receive the rents and jjrohts, 
witli directions to pay the same over to Man/ Hatvl ins 
lor her life; and that an account might be taken of all 
tlie timber cut or felled upon the premises since the 
death of the testator, »7. iMscombc, and of the money pro¬ 
duced by the sale thereof, and of all other acts of waste 
since that time committed upon the premises, and that 
tlie Defendants might be decreed to account for the same; 
and that the Defendants, J. Yates, S. II. Ilai/ne, and ,1. 
Haxu'ker, might respectively be declared to have no in¬ 
terest in the premises, and be decreetl to deliver np to 
the Idaintills all deeds, jiapers, and writings in their or 
either of their power, custotly, or possession, relating to 
the premise^; and an injunction .vgainst ,7. L. Lnscombe, 
aiul f7. Yates, S. 11. llai/ue, and J, llaieker. 

^J’he answer of,7i L. Liiseombe, to the original bill, 
stated, tliat upon attaining the age of tyventy-one yt'ai’s, 
in April 1794, lie entered into possession of the premises 
devised to him, including those devised to ,7. L. linan 
and ,7. tfuts/iam lor life, but tlenied that he did not talo* 
and use the name of /jiiseombe instead of his own sur¬ 
name, or that he never look or used the surname ol'/./w- 
combe, or in any other manner jirocured his name to be 
altered or changed to the name Ijuseonibe, until he 
attained the age of forty years, or thereabouts ; admitted 
that he did not, within three years next alter entering into 
possession of the premises, procure his own name to be 

changed 
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changed to tlie name of Luscombe, by act of Parliament} 1818. 
but tlie same was altered nr changed in the manner hIwjon^ 

thereinafter mentioned; and stated, that when he entered v. 

. , . , , Luscombe. 

jiito possession or the premises, there were large quan¬ 
tities of timber tnjcs standing and growing thereon, and 
t.liat had since caused such parts ther«otj as therein¬ 
after mentioned, to be felled and sold, and applied the 
produce of such sales in paying two legacies of 500/. and 
.'iOO/., bequeathed by the testator to Elizabeth Marlin 
Manning, and Marif Maiming;, and also in repairing and 
improving the premises, and in planting trees thereon, and 
rlenied that he threatened or intended at present, either 
by the authority of dh/ygr/rc/ Manning or otherwise, to 
cut any timber then standing or growing upon the pre¬ 
mises, except such timber as might be necessary for the 
rejiairs thereof, although he claimed the right of cutting 
timber under the will ; denied that he had ever com¬ 
mitted or sufiered any act of waste or spoil on any part 
of the pi'emises, but, on the contrary, had taken great 
care not to cut, or cause to be cut upon the premises, any 
saplings or trees like[y lo become timber. The answer 
further stated, that wlu'ii he was oi' the age of fifteen 
or sixteen years, and at school, he took and used the 
surnaiiuj oi* Ljuscomhv instead of his own surname of 
Manning, and had ever since used the surname of L/Os- 
ronibc only, u})on all occasions ; and in jlpril 1791, 

\vhen he was of tlie age of eighteen years, lie was entered 
a commoner, and afterwards admitted a gentfeman com¬ 
moner, at Pembroke college, Oxford, mulcr the surname 
of Inisronibf ; and in 1791-, when he came of age, lie 
settled the accounts of the trustees of the devised estates, 
and gave all receipts and voucluas, in respect thereolj 
under tlu; surname of Ijisconibe only, and that he had 
since lield, in the surname Lusambr only, a lieutenant’s 
commission, and afterwards a captain’s commission, in His 
Majesty’s North Devon regiment of militia, and also a com- 

d mission 
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mission as a dcputy-lieuteuaiit in the county of Deoon ,* 
and that in April 1796 a parish apprentice was bound to 
him under the name oft/. L.Lmcombe; and in 1797 he, 
under the surname oi LuscomhCf married his present wife; 
and in 1803 he was also made a freeman of the borough of 
Plpmauth under that surname; and in June 1813 he ob¬ 
tained His Majesty’s license for him and his issue to 
continue to use the surname of huscomhc only; and that 
license was, in June 1813 recorded in the College of 
Arms; and that since he was of the age of fifteen or six¬ 
teen years, in all his correspondence, he had signed, and 
used, and I'eceived letters under the surname of Luscvmbv 
only. The answer submitted that he ought not to be re¬ 
strained from cutting such fir, or other timber and trees 
in the devised premises, as he might think proper. 

By his answer to tlic supplemental bill J. L. hmeomhe 
admitted, tliat he was in the possession and receipt of 
the rents and profits of the premises, and that the title 
deeds and other [lapers relatingtlua*eto were in his power; 
and stilted, that the Plaintifis Ilaxvicins and Mari/ 
his wife, before he came of age, rejieatedly told him, 
that there was no occasion liir going to any expense 
about changing his name, and that he had already done 
all that was necessary, and that such was the opinion of 
the late Mr. Justice Bullcry whom they had consulted 
upon the subject. 


On this day the PlnintilTs moved for a receiver. 

Sir Samuel Romillij and Mr. Ha7iipson in support of 
the motion. 

The Defendant .7. L. Mannings in the pleadings named 
J. Zi. JAiscomhc, not having complied with the condition 
of the will, has forfeited the interest limited by it to him 

and 
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and his issue, and the Plaintiff Mary Hawkins is entitled 
to the possession of the estates. The Court will either 
entertain the suit, in 01 ‘der to decide the question itself, 
or will direct arrangements for obtaining a legal decision, 
and in either case will not suffer the Defendant to retain 
the estate, but will appoint a receiver. 


38^r 



V. 

Luscomss* 


The testator requires that the heirs male of Mca'gard 
Mannings claiming under his will, shall immediately 
on coming into possession take his surname, and, 
within three years, procure his name to be altered by 
act of Parliament, or some other equally effectual autho¬ 
rity. A mere assumption of the name, without autho¬ 
rity, is clearly not a compliance with this provision. The 
forfcitunj is annexed to the omission to obtain some ef¬ 
fectual authoiity within three years. 


The Loud Chancellor. 

The (}uestion then is, whetho’ the party forfeits, not 
only for himself, but for his issue, and who arc the per¬ 
sons to take on that forfeiture ? 


Argument for the motion resumed. 

The proviso (the words of which are direct and posi¬ 
tive, not words of inference,) is not repugnant to the 
previous clause of gift. The limitations to the trustees 
to support contingent remainders, on determination of 
the particular estate, by forfeiture or otherwise, in the 
life of the tenant for life, are not designed to apply in 
case of forfeiture by non-comjiliance with the pro¬ 
viso for assuming the name. The forfeiture destroys 
those remainders whicli, in another event, the estate of 
the trustees would su})port. A condition inflicting for¬ 
feiture on the children, for the omission of the parent, 

D d 4 may 



388 


1818. 


Hawkixs 

V. 

Luscombe. 


CASES IN CHANCERY. 

inay be unjust, but is not repugnant. The Defendant 
had no issue till many years after the forfeiture. 

The legal estate is in the trustees. It is true the ex¬ 
press trust is only till the Defendant attains twenty-one, 
but the M'hole legal fee having been conveyed to them, 
to the use of them and their heirs, subsequent words de¬ 
noting an intention to vest the legal lee in other persons 
cannot Jiave that effect. The Plaintiffs, therefore, are not 
in a situation to try the ({uestion at law; and though the 
Court will not compel the Defondant to put the ques¬ 
tion ill a course for legal trial, it will, if he Ifefuscs, ap¬ 
point a receiver, 'fhe proper mode will be to agree on 
the statement of a case. 


They cited Corbet’s case (a), Co. Liii. 327. a. note 2. 
Nic7io/s V. Sheffield (b), Doe v, Hencage (c). Chit v. AV-- 
rol {d)f Stanlci/ v. Staidei/. (e) 

]Mr. Ileald against tlie motion. 

The Court will not, by a summary order on motion, 
eject a party who has had jiossession during twenty 
years since the .alleged ibrfeiture. "J’he general rule is, 
that })o.ssession is not changed pending the decision of 
the princijial qiK.'stion in the cause; and on that prin¬ 
ciple the Court, in the recent case of Cholmondeley v. 
Clinton, refused to order payment into court of money 
arising from the sale of timber. 

The question may be tried at law: during the mi¬ 
nority of the Defendant, the legal estate w'as in the 

(«) 1 Co. sr,. (d) G Emt, 58. 

(5) 2 Uro. C. C. 215. {e) 16 Vcs. 491. 

{(•) 4 T, Ji. lo., see Doe v, 

JUvh. 7 T. It, 4.5.5, 

trustees, 
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trustees, but on his majority it passed to him, Good- 
title V. Whitby, (a) The father having assumed the name 
of Luscojnhc long before the birth of a son, that son 
would be born a Luscombe, and by that name would 
take under the limitation. The Defendant, if the clause 
of forfeiture applies to him, which may be questioned, 
(for the words are, heirs male of Margaret Mannhigy 
a description not in strictness applicable to him then liv¬ 
ing during her life,) has complied with it; an assump¬ 
tion of a name, and constant use of it for all purposes, is 
as effectual a change as if authorized by act of Parlia¬ 
ment or lienee under the sign manual, {b) If the name 
has been assumed, the mode of assumption is immaterial. 
There is no means of compelling the continued use of a 
name: though assumed under an act of Parliament, it 
may be renounced. The proviso, as construed by the 
Plaintiffs, is repugnant, destroying the estate of the heir 
of the Defendant, which had been expressly limited on 
ihe forfeiture of the life-estate: an express lunitation 
cannot be defeated by words of inference. 


1818. 

Hawkins 


V. 

Luscomue, 


8ir Sammi Itomillyy in reply, distinguished the case of 
Chobnondcley and CUnUm, as involving an extremely 
doubtful (juestion, agitated after long delay, and when 
the legal estate was in a mortgagee; while, in the present 
instiince, the bill was filed within six months after the 
Plaintiff’ because entitled. 

The Lord Chancellor. 

Under the original limitations, every person taking 
the estate, except Mary Maniiitig and Mary Creedy is to 
assume the name of Luncombc ; but the clause of for¬ 
feiture requires every person, withoiit exception, to as¬ 
sume that name. The infancy of some of the parties 

(a) 1 Burr. 228. Bun. 192.0. p. 1040. Leigh v. 

{b) Sec Gulliver v. Ashby, 4 Leigh, I5 Vet. 92. p. 100. 

may 
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niiiy present difficulties in the admission of facts, for ob¬ 
taining the judgment of a court of law; but, considering 
the nice distinctions in decided cases, I cannot deter¬ 
mine the effect of such a will. At present I entertain 
doubt, whether any person could sustain an ejectment 
under the clause of forfeiture, without having assumed 
the name of lAiscomhv, and if so, whether they can file a 
bill here in any other name. 


Juhi 17 . Ill reference to the doubt intimated by the Bord Chan¬ 
cellor, Sir Samuel llomilli/ suggested, tliat the Plaintiff 
was not bound to assume the name before taking pos¬ 
session, and might tliercfore declare in ejectment, or in¬ 
stitute a suit, in another name, using tlic name of L 7 /S- 
cambe on entering on the estate, and obtaining an act of 
Parliament wdthin three years. 


./«///IS. 'J7/C Loin) CiiANCELLoa. 

I am of opinion, that I cannot order a receiver in the 
present stage of a case wliich involves so much nicety. 
Oil referring to the autliorities, I have some doubt 
whether the legal estate is still in the trustees, at least 
for any other purpose than for securing the estate to the 
separate'Use of the Plaintill’ilAn .y llu'xldns, formerly 
Mary Creed. On that supposition, if an ejectment were 
brought, there could be no defence, provided that a for¬ 
feiture has occurred. It has been suggested, that any 
difficulty may be removed by directing a case; but the 
forfeiture, if any forfeiture has been incurred, aficeting 
the issue, who are infants, 1 know not how admissions 
can be made. The question must therefore be decided 
on the hearing of the cause. 


1818. 


Hawkins 

V. 

LtrsCOJIKE. 


The 



CASES IN CHANCERY. 


391 


The Lord Chancellor. ' 1818. 

If the Defendant has forfeited for liimself and his issue, Hawkins 
a legal estate must be in the trustees, because they are to Luscombe. 
hold for the separate use of Mmy Creed, now Mary 
Hax<ckhis, 

Sir Samuel Ilomilly. 

The whole legal estate being in the trustees, the 
Plaintiff cannot proceed at law. 

The Lor'd Chance rxoa. 

I doubt whether the whole legal estate is in the trus¬ 
tees, if* the couclitioii is not broken. In a case in the 
seventh volume of the Term Kejuirts {a), of a devise to 
trustees and their heirs, with limitations to uses, the 
Court held, that the legal estate was in the trustees 

throughout; but, as it seems to me, for this reason, 

, ,, , . . f. 1 Construction 

that there being various trusts lor the separate use tavour of 

of married women, after various trusts not Ibr married ycbting the 

1 II I . Till 

women, those trusts ciAikl not subsist unless the legal inibtccs.foref- 

cstatc was in the trustees from the bem!iiiin<r to the end; a Ihni- 

and they relied on the non-rejictition of a hgal estate (i), separate use 

of a married 

(n) Vtohvl\)\y II(trion\.IIiiiton, otherwise the husband of each 
'iT.lt.Go-i, “ Whether tin's be taker would be entitled to rc- 
a use executed in the trustees or reive the profits, and so defeat 
not must depend ii[)oii the in- the very objeet that the devisor 
tciition of the devisor, which is had in view.” Lord’ Kenyon, 
to be collected from the will, p, fi.54. See Neville v. 

This provision, it appears, was Saunders, \ Vern,^\5. South 
made in order to secure to the Allcj/ne, 5 Mod. 63. lOl. 1 Salh. 
several femes coverts a separate 228. Co/nh. 37.^. Jones v. Lord 
allowance, free from the eontroul Say and Scle, 1 Kq. Ca. Abr. 
of their husbands; to effectuate 5S3. 8 Vin. Abr.'Jfl2. .j Bro. F. 
which it is essentially necessary C. cd. Toinl. 457. 

that the trustees should take the (b) Sec Doc v. Ilu'ks, 7 T. R. ^ 

estate with the use executed, 453. 


there 
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1818 . 

Hawkins 

V. 

Luscombk. 


An infant is 
not bound by 
admissions. 


there being a gill tn the wife of one of the parties; and 
if there had been a repetition of the legal estate, after 
every trust for a marrietl woman, tliey would not have 
held the whole legal estate to have been in the trus¬ 
tees 


Sir Sanmrl Jionnllj ob.stu’vetl that, in this case, the 
words are, to tiie trustees, “ to the use of them and tlieir 
lieirs,” wliicli must vest the legal estate in them. 

The Lord CHANriOLJ.oa. 

Tho.se words are extremely imjiortant. Rut Jiere is a 
ferleiture, if at ail, ol’ the estates ol the tenant for life, and 
of his infant children ; and how can facts be stated in a 
case so as to bind infants ? (a) 


The case was not mentiojied again, (/j) 


(rt) See JEcctesloH v. Petty, 
Carlh. 79. .> Mod. 258. Comb. 
156. Leigh V. Ward, 2 Vent. 72. 
Wrottex/ey v. Jicndixh, P. IV. 
237. 'I'hurston v. Nntto7i, ibid, 
n. E. Legard v. Sheffield, 2 Atk. 
377. CojH-land V. Wheeler, -J Pro. 
C. C. Redexdalc on Plead¬ 

ings, 254. J.ucas v. Laicas, 13 
Vcs. 274. Cowdcll V. I'atlock, 


5 Ves. 4' Beam. 19. Savage v. 
Carroll, 1 Ball S' Bcatl. 553, 
Coudwg V. l ^ dy , 2 Stark, 366. 

(5) An ejcftnicnt was after¬ 
wards brought, and the Court of 
King’s Bench decided, that .John 
Luscombe Luscombe had not in¬ 
curred a forfeiture. Doc v. Yalcs) 
5 Barn, cV Aid. 344. 
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Ex parte SMYTH, 

In the matter of Thomas Smyth, a lunatic. 

petition of Sir William Smyth, Bart., and the 
"*■ Reverend E&mrd Smyth, clerk, committees of the 
lunatic’s estate, stated, that, under a commission in the 
nature of a writ de lanatico mquirendo, dated the 13th of 
January 181G, Thomas Smyth Jiad been found a person 
ol’ unsound mind, and that the custody of the person of 
tile lunatic had been ^’ranted to the petitioner Sir William 
Smyth, Bart., anil the care and management of his 
estate to both the petitioners ; that, by an act of Parlia¬ 
ment made in the 53d year of the reign of George the 
Third, entitled, “An act to enable the vicar of the 
church of Camberivcll, in the county of Surrey, for the 
time being, to grant leases of certain parts of the glebe 
belonging to the said vicarage,” it was enacteil, that, from 
and after the passing of the act, it should be lawful for 
the petitioner AV/uyoy/ Smyth and his successors, vicars of 
the saiil church, by indenture or indentures sealed and de- 
livered by the vicar of the church for the time being, to 
demise or lease, with the consent, in writing, of the bishop 
of the diocese, and the patron of the vicarage, for the time 
being, all or any [larts ol'the glebe lands described in the 
schedule to tlio act, lor any term or number of years not 
exceeding ninety-nine years in possession, unto any })er- 
son or persons who should be willing to build upon the 
glebe lands, or to re}>air or im})rove the future houses or 
buildings to be erected thereon, or to erect or build any 
house or houses or other buildings in lieu and stead 
thereof^ so as there should be reserved by every such 
lease or demise the best yearly rent that could be rea¬ 
sonably obtained lor the premises therein comprised, 
payable, hall-yearly or oftener, to tlie party making such 

lease 


Ju!^ 25. 


An act of Par¬ 
liament hav¬ 
ing authorized 
the vicar of 
C. to grant 
leases of the 
glebe lands, 
with the con¬ 
sent of the 
patron in 
writing, the 
patron being 
lunatic, a 
petition by the 
committees of 
his person and 
estate, for a 
reference to 
the Master to 
inquire whe¬ 
ther it would 
be fit that 
they, on his 
behalf, should 
consent to a 
lease, was 
refused. 
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lease or demise, and his successors, and so as every such 
lease or demise be made without taking any sum, or 
other thing, by w'ay of fine (except as in the act is ex¬ 
cepted) ; tliat the petitioner Edward Smijth was the vicar of 
the church of Camberwell, and, in pursuance of the act, had 
agreed witli Henry George to grant a lease of part of the 
premises described in the schedule to the act; mid that 
the lunatic was patron of the vicarage. 

The petition prayed a reference to the Master, to in¬ 
quire and (certify, whether it would be fit and proper that 
the petitioners, as committees of the estate of the lunatic, 
and on his behalfj should consent to a lease to be granted 
to H. George, of part of the premises described in the sche¬ 
dule in the act of Parliament; and also a reference to in¬ 
quire and certify, from time to time, whether it w'ould be 
fit and projicr that the {lelitioners, as the committees for 
the time being of the lunatic’s estate, should consent to 
any lease to be granted in pin suance of the act of Parlia¬ 
ment, of all or any parts of the glebe lands doscribcil in 
tffe schedule thereto. 

Sir Samuel Ram illy for die petition. 

The design of the provision in the act was to prevent 
improvident leases by the vicar ; the purpose for which it 
required the consent of the patron will be sufiiciently se¬ 
cured by the consent ol' the committee, under the sanc¬ 
tion of the Court. 

The Loud Chancellor. 

Unless the act requiring the consent of the patron in 
writing autlrorizes the committee to consent for him, I 
cannot sanction a lease with the consent of the com¬ 
mittee. 


1818. 


Ex parte 
Smyth. 


Order refused, 
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VAUGHAN v. WORRALL. 

npHE PlaiiitifFs, trustees under an act of parliament 
for building a new church at Clifton^ entered into a 
parol agreement with the Defendant for the purchase of 
land on which the church might be built; the bill prayed 
specific performance of that agreement; and the only 
question was, wliether the Plaintiffs had undertaken to 
cause a footpath which crossed the Defendant’s grounds 
to be closed, the Plaintiffs insisting that the Defendant’s 
solicitor abandoned that part of the agreement. The 
Defendant having filed his answer witli despatch, a joint 
commission was issued lor the examination of witnesses, 
lleforc publication passed, the Defendant discovered that 
witnesses examined on behalf of the Plaintiff* had entered 
into a subscription to defray tlie exj^enses of the suit, and 
that OshorUi the Plaintiff ’s principal witness, was the so¬ 
licitor in the cause, and had agreed to bestow his attend¬ 
ance and })ersonal labour gratuitously, and to advance 
100/. towards the costs. 

On the motion of the Delciidant («), the Vice Chan¬ 
cellor, on the 22d of AugusL 1817, pronounced the fol¬ 
lowing order: — 

*'’■ This Court doth order, that the said Defendant be 
at liberty to exhibit fresh interrogatories lor the examin¬ 
ation of J. Oshorn and T. JVhippic, two of the Plaintiff’’s 
witnesses, as to their being interested in the subject-mat¬ 
ter of this suit; and it is ordered, that the Plaintiffs be 
at liberty to cross-examine the said two witnesses, as to the 
said interrogatories only; and, by consent, it is ordered, 
that the Defendant be at liberty to take out a new com¬ 
mission, for the purpose afoi^said, directed to the com- 


Nov. 7. 

1818. 

July 24. 50. 
Persons who, 
with the 
knowledge of 
the Plaintiff, 
had entered 
into a sub¬ 
scription to 
defray the 
cost# of 
the suit, 
having been 
examined by 
the Plaintifli 
the Defend¬ 
ant, on an ap¬ 
plication as 
soon as he 
obtained a 
knowledge of 
that fact, was 
permitted to 
exhibit new 
interrogato¬ 
ries to the 
witnesses for 
the purpose 
of proving it; 
and a motion 
by the Plain¬ 
tiff to dis¬ 
charge that 
order, or ob¬ 
tain leave for 
exhibitingrtew 
interrogato¬ 
ries, to prove 
the execution 
of releases to 
the former 
witnesses, and 
for re-examin¬ 
ing the former 
witnesses on 
the former in¬ 
terrogatories, 
was refused, 
with costs. 


(«) 2 Madd, 522, 


niissioners 
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1818. 


Vaughan 

V. 

Work ALL. 


missioners named in the former commission; but the 
said commission is to be at the expeiise'’of the Defend¬ 
ant.” (a) 


A motion was now made, on behalf of the Plaintiffs, 
before the Lord Chancellor, that tlie order of the 22d of 
Aim(st might be discharged, or “ that the evidence given 
in this cause by Osbor7i and T. WJnppie, named in the 
said order, might be suppressed, and that the Plaintiffs 
might be at liberty, on the execution of the commission 
thereby directed, to examine the said J. Osborn and T. 
Whippie to the several matters they have been previously 
examined tt) in this cause; and for tlnit purpose to ex¬ 
hibit, under the said commission, the first interroga¬ 
tories exhibited on the jiart of the Plaintiffs under the 
former commission, and also to exhibit proper interro¬ 
gatories to examine otiier witnesses to prove proper re¬ 
leases and discharges to the said J. Osborn and T. Whij)- 
from any thing which might affect their competency 
as witnesses in this cause.” 


1817 , On this day Mr. Leach and Mr. Wilbraham were 
Nov. 7. heard in support of the motion, and Sir Samuel Bomilh/, 
Mr. Harl^ and Mr. C. llomilh) against it. 

The Lord Chancellor, remarking that all the ancient 
forms of interrogatories included a (question whether the 
witness was or not interested in the event of the suit; 
and that such was the course of proceeding in every 
court where examination was conducted by written in¬ 
terrogatories ; and referring to the jiractice of purga- 


(«) Reg. Lib. B. isic. fol. 1715. 


tion 
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lion in Scottish courts (a), postponed judgment till he 1818. 
had read the order and the interrogatories, (d) 

° '■ VAUGHAJi 

V. 

WoRRAt. 

The case was again mentioned. 

ISIS. 

Mr. Belly Mr. Wetherelly and Mr. Wilhrahamy in sup- 2^. 

port of the motion. 

No precedent can be produced of a re-examination to 
interest, after the commission has been closed, and the 
depositions returned. Objections to Uic competence of 
a witness are discouraged by the Court, and are there¬ 
fore not j)ermitted, if the proper opportunity, namely, the 
time wlien the witness is offered for examination, has 
been suffered to pass. It would be extremely dangerous 
to permit the party to reserve this objection till the effect 
of the examination is known. According to the ancient 
practice, by cross-examination to the merits, objections 
to competence are waived, — a point of familiar occur¬ 
rence in tithe causes.* If re-examination is allowed at 
all, it must be to the Avhole case; and the Court conti¬ 
nually allows re-examiiiatiou to the merits before publi- 

(o) “ All witnesses, before they tial counsel, in any of tho above 
are examined in the cause arc particulars, he ought to offer it 
purged of partial counsel, that is, before the witness be sworn ; but, 
they must depose, tliat they have because such objection, if it can- 
no interest in the suit, nor have not be instantly verified, will be 
given advice how to conduct it; no bai‘ to the examination, law 
that they have got neither bribe iillovvs the party in tliat case, to 
nor promise, nor have been in- protest for reprobator, before the 
structed how to depose; and that witness is examined; i. e. that he 
they hear no enmity to either of msiy be afterwards allowed to 
the ])arcics. These, because they bring evidence of his enmity, 
are the first questions put to a or other iiihability.” Erskhic, 
witness, are calicil inUialia testi- Principles of the law of Scotland, 
mmii. Where a party can bring book 4. tit. 2. s. 14. 
present proof of a witness’s par- (*) From Mr. Mo'ivde^s notes. 

VoL. II, E e cation; 
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cation ; as, where depositions are suppressed because the 
interrogatories were leading (a), or the depositions were 
produced to the commissioners ready prepared — SZ/aw 
V. Lindsey {h) ; so in Cholmondelcy v, Clinton [c), the last 
case on the subject. The effect of the Vice Chancellor’s 
order is to deprive the Plaintiff of the witness’s evidence. 
Should it appear that the witnesses were disqualified by 
interest at the time of the past examination, the Plaintiff 
may qualify them by releases, and will then, conformably 
to the practice at law, be entitled to a re-examination. 

Sir Saimicl Romilly, Mr. Hart, and Mr. C. Roynilly, 
against the motion. 

The order of the Vice-Chancellor was perfectly of 
course; it is the daily practice, after witnesses have been 
examined on interrogatories, to jiermit the exhibition of 
new interrogatories before their depositions have been 
published — Harrisou^H Practice, (d) 


Liability to the costs of tlie suit is cleaily an Interest 
which disqualifies — PJiillijijis on Evidence (e); and 
the objection to the competence of the witness is 
not waved by cross-examination in ignorance of his 
interest in the suit; it is sufficient to object as soon 
as knowledge of that fact is obtained — Needham v. 
Stnitk (J'), Scott V. Fe7ViijicJi (»), Peri<;^al v. Nicholson [h), 
Mooi'house v. De Passau. (/) The modern distinction 
is, that the proper time for examination to compe¬ 
tence is before publication ; but the exhibition of in¬ 
terrogatories to credit, is permitted after publication 


(a) See Spence v. Allen, Prec. 
in Cha, 493. (Hlb, Rep. in Kq. 
150. Lord Arundell v. PiU, 
Amb, 585. Mcnlill v. Payne, 
5 Anstr. 923. 

(A) 15 Vcs. 380. 

(c) 3 Mcr.Sl. 


id) P. 273. 

{c) Ch. 5. sect. 1. p. 60. 
(,/’} 2 Fern. 463. 

(//) 3 Gwill. 1255. 
i/i) IVightw. 04. 

(») Cooj). 500. 19 Vcs. 433. 
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— Callaghan v. llochfort (a), 'Purcell v. M'Naniara (i), 
Wood V. Ilammcrton {c\ Carlos v. BrooJc {d\ Mill v. 
Mill{e), Stokes v. M^Kerrall. {/) By the present prac¬ 
tice at law, the objection to competence prevails at 
whatever period of the examination it is discovered — 
Phillips on Evidence, {g) 


1818 . 



Vauohan 


V. 

WottttAt. 


The second object of this application, liberty to re¬ 
examine the witnesses after the execution of releases, re¬ 
quires authority. On principle it cannot succeed. The 
rules of law presume a]i influence from interest; the 
evidence given under that influence, could not be altered 
by the witness after he had received a release. Such a 
recantation would subject him to infamy at least, if not 
to other jjenalties of perjury. The cases of re-exainin- 
ation on the same interrogatories, are confined to in¬ 
stances in which the original examination is defective by 
reason of some accidental error — Sandjhrd v. Paid {h), 
Itowh’p V. Ridleu (/), Kirk v. Kirk. (/ ) 


The Loan Chancei.lou. 


'i'here is no doubt that, of late years, courts of justice 
have struggled to convert objections to the competence of a 
witness into objections to credit (/); and recent decisions 


(«) 5 yf//f. G‘15. 

(6) 8 Vrs. 324, 

(c) 9 Fit’s. 1'15. 

(cl) 10 Ves.iO. 

(<’) 12 Vc’S. 406. 

(/) 3 Jlro. C. V. 228., and scc 
Jiussel V. Aikinson, 2 Dick. 532 . 
IVatmorc v. Dickemon, 2 Ves. 
llca. 2G7. White v. Fv.sucl, 19 
/Vi. 127. 

{^) Cha. .5. sect. s. p. l.> 0 . 
Cha, 8. p. 267, 268. Compare 
Lord Lovttl's trial, 18 JIowcU, 


State Trials, J‘)6, 597. Abrahams 
V. Bunn, 4 Burr, 225 1 Turner 
V. Venrtc, 1 T. It. 717. Howell 
V. Lock, 2 Camjib. 14. 

(/<) 2 Dick. 750. 3 Jiro. C. C. 
370. 1 Vcs. jiin. .398. 

(i) 1 Cox. 281. 

(k) 8 /Vi-. 280 . 285,, see Bolt 
V. liirch , 5 Madd. 66. 

(/) Scc Lee Itrp. Tenij). 
Ilardwickc, 360. 1 T. It. .300. 
3 T. Ji. 32. 


Inclination of 
the Courts to 
convert objec¬ 
tions to com¬ 
petence, frito 
objections to 
credit. 


Ee 


(which, 
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Interest to 
disqualify a 
witness, must 
be interest in 
the event of 
the cause. 


(which, though it is difficult always to understand tlie 
grounds, are substantially right), establish this, that if the 
witness has no interest in the event of that cause, though 
his answer to the question may be evidence for or against 
him in another cause, that is not an objection to his com¬ 
petence (a ); but I have never known that doctrine ap¬ 
plied to a case in wliich a bill has been hied in this 
Court, and the witnesses h.ave engaged to pay the costs 
of the proceedings; there, neither the Plaintiff nor the 
witnesses could be otherwise than aware that they had 
an interest in the event of that suit. 


Presumption 
that objections 
to competence 
have been 
waved, where 
it is not 
clear that 
at the time of 
the examin¬ 
ation the ob¬ 
jection was 
unknown. 


It is said, that tlic commission liaving been returned, 
objections to competence are too late. The party may, 
indeed, waive the objection to eom}>etence; and in a ease 
in which it is not made reasonably clear, that at the date 
of the examination of tiu: witness, the })arty had not a 
knowledge of the objection to competences I shonld be 
inclined to hold that he ha.s waived it; but it is here al¬ 
leged, that the Defendant was not, at the time of the 
examination, aware of the incompetence ; and in reply 
to the objection that he comes too late, tjie Defendant 
says, the moment it is di.scovered that a witness has an 
interest, his evidence is destroyed, and that being de¬ 
stroyed, and to he struck out, how is it to be restored at 
law or in equity ? I know not what is the practice of 
courts of law. When, after the witness has been cross- 
examined to the bone, on the last question it ajipears, 
that he has an interest in the suit, the judge must say, 
that no attention could be given to his evidence; but 
wliether they ]:)ermit a release to be given, and the wit¬ 
ness to be asked the general question, “ Is all that you 

(fl) The distinction is between 1 7\ li. .jOi. .■? T. H. ^6. 7 T. JR. 
an interest in the t[ucstion, and 605. PhiUips oii Evidence, cha. 5. 
an interest in the event of the sect. 1. 
suit; the latter alone disqualifies. 


have 
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have said to-day true ?” or the examination to be re¬ 
peated, is that of which I am not informed. At a late 
period of my life, however, I certainly remember no such 
instsince. 

It is a novelty to me to hear it said, that if it appears 
that a witness was interested at the time of the examin¬ 
ation, this Court knows any such practice as that, a 
release being given, the witness may tlicn be re-exa¬ 
mined. (a) I believe that that never was done in any 
well considered case. When, with knowledge that there 
might be an objection to the testimony, and not requir¬ 
ing on the one hand, or giving on tl)e other, a release, 
the parties take their chance of interested testimony, it 
would lead to mischief beyond calculation, if they were 
permitted, should the objection transpire in the progress of 
the cause, to release and re-examine, when it is almost mo¬ 
rally impossible that the witness should bt‘ relieved from 
the influence which previously prevailed in his mind. Such 
a practice would be still more dangerous in equity than at 
law, where the witness stands before a tribunal which 
knows all that he has said, and can sift his evidence. In 
eejuity, one tleposition will be suppressed and* the other 
divulged. That is, in my opinion, a material objection 
to suffering these witnesses to be re-examined. 

It is nothing to allege that, on an issue, they tvould be 
examined: that is the course of the Courl; ;and they 
might be examinet! wdth reference to their depositions 
here. It is enough to say that practice sanctions that, 
and I know no practice which sanctions this. Unless 
I mention it to-morrow, you will consider the motion as 
refused. 

(«) Callow V. Mince, Prec, m dm, 251. 2 Vera A.12. 
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Re-examin¬ 
ation of a 
witness in¬ 
terested at the 
time of ex¬ 
amination, 
not practised 
in equity. 


Danger of 
such a prac¬ 
tice. 
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VaughAn I take this to be a case in which the party who exa- 
Woera;., niined the witnesses knew at the time that they had an 
50 . interest. Without prejudice therefore to the (|uestion, 
in a case where neither the Plaintiff nor the Defendant 
knew the fact of interest in the witness, iny opinion is, 
that as I can find nothing in this Court analogous to the 
practice at law of giving a release to a witness to qualify 
him for re-examination, the party cannot re-examine 
these witnesses to the merits. 

Motion refused with costs, {a) 

i 

(rt) On the rc-examinatioii be- cree, see Smith v. Cmlimij ante, 
fbre the master, of witnesses ex- p. 2G4. 
amined previously to the de- 


ANN PAXTON GEE, 

AND 


Plaintiff, 


WILLIAM PJIITCIIAIID, and WILLIAM AN¬ 
DERSON, - _ Defendants. 


Jtih/ 17. 28. 

Letters writ¬ 
ten by the 
Plaintiff to the 
Defendant, 
having been 
returned by 
him, with a 
declaration 
that he did 


rrtHE bill stated, that JVilliam Gee, late of Beddington 
Pai'h, in the county of Sumy, deceased, the late 
husband of the Plaintifli for many years before, and at 
the time of, his death, resided in the mansion ofRcd- 
dingloii Parle; that the Plaintiff’ had not any issue 


not consider himself entitled to retain them, the publication of eopies taken before 
the return without the kiiowlcdgc of the Plaintiff) was restrained by injunction, 
though represented by the Defendant as necessary for the vindication of his cha¬ 
racter. The jurisdiction to restrain the publication of letters is founded on a right 
of property in the writer, 

by 
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by William Gee, and after their marriage William Gee 
informed the Plaintifl^ that there was a boy whom he 
maintained, and intended to educate and bring up, and 
that he was desirous that the boy should reside at Bed- 
dington during the vacations from school, and that he 
intended to educate him and procure him a living in the 
church, or to place him in some other respectable situ¬ 
ation in life; that the Plaintiff having great affection for 
her husband, and being desirous to comply with his wish 
in that respect, consented to receive the boy, whose 
name was William Pritchard, (the Defendant, the Rev. 
William Pritchard,) and he was accordingly brought to 
*the house at Jieddington, and spent his vacations there; 
that Pritchard, after that time, and while he remained 
at school, was brought to Beddingtofi, as his home dur¬ 
ing the vacations, or times of recess from school, and 
after he quitted scliool, and was a student at the Univer¬ 
sity of Cambridge, and until his marriage in the year 1810, 
he was permitted by William Gee anti the Plaintiff to 
return to and reside at Beddington as his home; that 
William Gee, by having Pritchard frequently at his 
house on such occasions, had, and showed great fond¬ 
ness for him, until some time before his death, and the 
Plaintiff also entertained a good opinion of Pritchard, 
and had great regard for him, which she often expressed 
to him by letters and otherwise, and she at all times paid 
him great attention, and shewed him great kindness. 

The bill further stsited, that Williain Gee dieR in Jtdr/ 
1815, having first, by his will, divided his property be¬ 
tween the Plaintiff and Pritchard, and made such pro¬ 
vision for Pritchard therein as he thought proper and 
just; that, for maii}'^ years during the time the Plaintiff 
was so acquainted with Pritchard, she was in the habit 
of writing letters to, and receiving letters from him, on 
various family and other subjects, some of them of a 

E e ^ private 
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private and confidential nature, and some as the 
Plaintiff believes, relating to his morals and conduct in 
life, and containing advice to him; that for some time 
past the Plaintiff had had great reason to be displeased 
and dissatisfied with Pritchard and his conduct, and in 
consequence thereof they had ceased to be on terms of 
friendship; and Pritchard^ from resentment, as the 
Plaintiff believed, had threatened and intended to print 
and publish copies of the letters which were so written 
by the Plaintiff to him, or extracts therefrom; and 
wrote a letter to the PlaintifiJ dated the 14*th of 
May 1818, containing the following passage: — “My 
life, as far back as memory serves, more particularly 
from my first residence at Beddington^^ together with the 
grounds I had for being differently situated, viz. your 
professions contained in your letters, will be published 
in the middle of June,^* 


The bill charged that Pritchard was proceeding to 
print and publish, or cause to be printed and published, 
the letters of the Plaintiff, or true copies or copy there< 
of, and extracts therefrom, and that he and the Defend¬ 
ant Anderson had caused public notice thereof to be 
given, by advertisement in the newspapers, and other¬ 
wise, and particularly in a newspaper called The Morning 
Post, on Friday the 9th of July, in the words following: 
“ In the press, and speedily will be published, by Wil- 
Ham Anderson, bookseller, Piccadilly, ‘ The Adopted 
Son, or, Twenty Years at Beddington,* containing 
Memoirs of a Clergyman, written by himself, and in¬ 
terspersed with interesting correspondence;” and that 
Anderson was printing and about to publish the same, or 
some work in which the letters, or copies thereof or 
extracts therefrom, were introduced. 

The bill also chai-ged, that the Plaintiff never consent¬ 
ed 
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ed or agreed that the letters, or any of them, or any ex¬ 
tracts or extract therefrom, should be published; and, in 
answer to an alleged pretence of the Defendant Pritchard^ 
that the letters were his private property, and that he was 
entitled to print and publish them, or to make such use 
of them as he might think proper, charged, that the let¬ 
ters were wholly written and composed by the Plaintiff, 
and were not the property of Pritchard^ but of the Plain¬ 
tiff, and that Pritchard had not even a joint, or partial* 
or any property whatever therein, and that Pritchard^ if 
he ever had any interest in the letters, had parted with 
the same, for that he some time since sent to the Plaintiff 
a parcel of letters and papers, accompanied by a letter 
from him, stating, that the parcel contained the origina 
letters which the Plaintiff had so written to him (the parcel 
of letters being then in the Plaintiff’s possession ); but 
the Plaintiff charged, that Pritchard, before he sent to 
the Plaintiff the parcel of original letters, and without 
the consent of the Plaintiff, took, or caused to be taken, 
a copy thereof, from which copy so taken he intended to 
print and publish copies or extracts. ^ 



V. 

F&itghabd. 


The bill further charged, that the Defendants were, or 
were to be, jointly interested in the profits, if any, which 
should be made or produced by the sale of the publica¬ 
tion, or that Anderson had, or was to have, some joint 
interest or concern with Pritchard in the publishing and 
sale of the letters or work; that the publication of the 
letters, by the Defendant, was a breach of private confi¬ 
dence, or violation of the right and interest of the Plain¬ 
tiff therein, and was intended to wound her feelings, and 
could have no other effect. 


The bill prayed, that the Defendants might be respec¬ 
tively restrained by injunction from printing or pub¬ 
lishing the original letters, or any copies or copy of the 
original letters, so written by the Plaintifti or any ex¬ 
tracts 



m 
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tracts or extract therefrom, and might be decreed to de¬ 
liver up to the Plaintiff, or to destroy, the original copy 
of the letters so taken or made by the Defendant Pr^V- 
c/iardj and all printed and otlier copies thereof, or of any 
extracts therefrom, which they might respectively have 
in their possession or power. 

The allegations of the bill being verified by aflidavit, 
a motion was made for an injunction, wliich the Lord 
Chancellor, after inquiring for an instance of an injiinc- 
tioji issued against the person to whom the letters were 
addressed, grantcil on the authority of Tliomimn v; 
S/emhope, (a) 

“ It was therefore prayed, that the Defendants may be 
respectively restrained, by the order or injunction of this 
Court, from printing or publishing the said original 
letters, or copies or copy of the original letters written by 
the Plaintiff, or extracts or extract; which, upon hear¬ 
ing, <§ c., is orderetl accordingly, until the Defendants shall 
appear to, and fully answer, the Plaintiff ’s bill, or this 
Court make other order to the contrary.” 

Reg. Lib. A. 1817, fol. 1819. 


On this day a motion was made, on behalf of the De¬ 
fendant, to dissolve the injunction. 

The affidavit of the Defendant, in support of the mo¬ 
tion, stated, that he was the natural son of IVilliam Gee, 
the late husband of the IMaintiff, and that about nineteen 
years ago, and when he was of the age of eleven years, 
he was, with the consent of the Plaintiff, and with her 
knowledge of the relationship between himself and Mr. 


Gee, 


{a) AvA 
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Gee, taken into Mr. Gee’s hoiis^ and from that time till 1818. 
Mr. Gee’s decease, was uniformly treated by him as his ^ ' 

son, and was placed by him, and at his expense, under ». 
tlje tuition of a clergyman, who lived a few miles from ^**’’^®®^®^*** 
Beddin^on Park, and during his vacations he went to, 
and i'esided at Bcdilbiffion Park, as his proper home i 
that in the year 1806 he was sent by Mr. Gee to St. 

John’s College, Cambridge, where he was, by Mr. Gee’s 
direction, entered at first as a pensioner, and afterwards 
as a fellow commoner; and that during the whole time, 
from the jieriod at which he was so received into Mr. 

Gee’s house, until the time of his death, he was unifoj’mly 
treated by Mr. Gee as his son, and with the greatest 
kindness and indulgence, and was introduced by him 
into the society in which Mr. Gee lived, which was of the 
first rank in thcneiglibourhootl of his residence, and was 
always given to understand by Mr. Gee, that he was to 
be provided for by him, as if lie had been his son by niar- 
riage, and therefore the Defendant conceived he should 
succeed to tlic bulk, or a large portion of bis property, 
and that, in forming bis acquaintance and connexion in 
the w'orld, lie was to act as having such expectations ; 
that from the time when ho was so taken into the house 
of Mr. Gee, until Mr. Gee's death, lie was always treated 
and regarded by the Plaintiff as her adopted son, aiul 
she, during the whole of that time, declared the greatest 
love, and regard, and esUiem for him, and wrote to him, 
and also to his wife, previous to and subsequent to their 
marriage, a great number of letters expressive of such 
sentiments, and the Defendant, at her invitation, always 
treated her as his mother, and called her by that name. 

The affidavit further stated, that in the year 1815 Mr. 

Gee died, having, by his will, made some provision for 
the Defendant during tlie life of the Plaintiflj and having 
bequeathed the sum of 17|000/, to the Defendant, or his 

family, 
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family, after the Plaintiff’s death, provided she did not, 
by any deed or will, otherwise dispose thereof; that the 
provision made by the will, independent of the sum of 
17,000/., was very inadequate to the expectation Mr. 
Gee had held out to the Defendant; but that he was 
perfectly certain, that in making such inadequate pro¬ 
vision, and also in making the bequest of 17,000/. to 
the Defendant or his family, subject to alteration by the 
Plaintiff, Mr. Gee was fully persuaded, from the affec ’ 
tionate conduct and great regard exhibited by the 
Plaintiff to the Defendant, that the Defendant might 
safely depend for his future support on her affection; 
and that Mr. Gee wished to put it in the Plaintiff'’s 
power to evince, by something more than words, her af¬ 
fection and regard to the Defendant; that immediately 
after the decease of Mr. Gee, a great alteration took 
place in the conduct and deportment of the Plaintiff to 
the Defendant; and it was, by the direction of the 
Plaintiff, suggested to the Defendant within a few days 
after Mr. Gee’s death, that the Defendant was no longer 
to call her by the name of mother, as circumstances 
were altered; and that she hail tor some time not only 
withdrawn her regard from the Defendant, but treated 
him with great contumely, and expressed herself con¬ 
cerning him in the most injurious and opprobrious 
terms; that the Defendant having, as well during the 
life of Mr. Gee, as since his decease, entertained such 
expectations as were authorized by the conduct and ex¬ 
pressions of Mr. Gee, and of the Plaintift’ herself, and 
having, in his intercourse with his neighbours and ac¬ 
quaintance, conducted himself as having such expect¬ 
ations, and having in his conversation occasionally al¬ 
luded to the same, and especially having, upon his mar¬ 
riage, represented to his wife and her parents, that he 
had such expectations, the Plaintiff had, as the Defend¬ 
ant had been informed and believed, stated or represent¬ 
ed, 
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ed, that neither herself nor Mr. Gee ever gave the De¬ 
fendant any reason to entertain any such expectations, 
and that, therefore, the Defendant’s representations in 
that repect were wholly without foundation, or to that 
effect; from which circumstance, and from the great in¬ 
fluence witli which the large property of the Plaintiff, in 
the country, and her great character invested her, doubts 
had been entertained of the Defendant’s veracit}' in such 
his representations; that he had never committed any 
act to forfeit the regard and esteem of the Plaintiftj nor 
was there any thing in his moral or prudential conduct, 
or in his conduct to the Plaintiffj that could justify her 
withdrawing her regard and esteem from him, and treat¬ 
ing him in the injurious manner above-mentioned; but 
notwithstanding, tlie Defendant found, that from the al¬ 
teration in the behaviour of the Plaintiff towards him, re¬ 
ports and suspicions liad prevailed in his neighbourhood, 
that the Defendant had been guilty of some gross act or 
acts of misconduct, or that he had acted without due 
deference to the Plaintifti or Mr. Gee, and especially, 
that the Defendant’s, marriage was contrary to their 
wishes ; whoj eas both the Plaintiff and Mr. Gee, at and 
long jireviously to the time when the Defendant’s mar¬ 
riage took place, approved thei’eofi in the most uncpiali- 
fied terms. 

The affidavit proceeded to state, that the Defendant 
was the I'ector of IVallon on ihc Hill, and many of his 
parishioners w’ere tenants of the Plaintifi'; and from the 
alteration in the Plaintiff’s behaviour to the Defendant, 
he found himself greatly hurt and lowered in the esti¬ 
mation of his parishioners, and felt it absolutely neces¬ 
sary to lay a statement of the circumstances of his case 
and conduct before the public, which, su})ported by the 
letters of the Plaintiff as necessary documents to authenti¬ 
cate the statement, he conceived to be the only means of 

vindicating 
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vindicating his character andi conduct to his parishioners 
and acquaintance, and the noblemen and gentlemen with 
whom he had been in the liabit of associating; and he 
accordingly had written and prepared such a statement, 
under the title mentioned in the bill, which, w’ith the 
permission of the Court, he intended to publish and 
disti’ibute gratuitously, among his acquaintances and 
neiffhbours, but which he never intended should be sold, 
nor hi«l he the least view to gain a profit on such pub¬ 
lication ; that he had tlieicin no vindictive object nor 
motive of resentment, nor any wish to lay open or pub¬ 
lish to the world any of the Plaintiff’s secrets, or to 
wound her feelings, or to compel or induce her to 
comply with any a})plications made to her by the De¬ 
fendant, nor any other object than the Defendant’s own 
vindication ; that the letters, and parts of letters, which 
he intended to publish, related solely to the Defendant 
and his wife, as connected with the Plaintiff and Mr. 
Gee; and that several of the facts before stated he could 
have suj)ported, by inserting some of the Plaintiff’s let¬ 
ters ; but, in deference to the decision of the Court in 
granting the injunction, he liad forborne so to do. 


’Phe farther affidavit of the Plaintifij in opposition to 
the motion, stated, that William Gcc, the late husband 
of the Plaintiff, and the re})utecl father of the Defendant 
Pritchard.) by his will, among o^^her things, gave to 
Prildmrd the sum of 4,000/., which he had received, and 
also, during his life, the interest of the sum of 6,000/., 
(which he had also received from time to time,) and after 
the Defendant’s death he gave the 6,000/. for the benefi^ 
of the wife and children of the Defendant; and he also 
gave the sum of 17,000/. to trustees, in trust, to pay the 
interest to the Plaintiff for her life, and after her death, 
to pay the principal to such persons, and in such manner 
as slie should appoint; and if. she made no appointment, 

then, 
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then, upon trust, to pay out of the dividends thereof an 
annuity of 100^. to H. S. for her life, and subject thereto 
to pay the dividends to Pritchard, and after his death for 
the benefit of his wife and children. 


1818. 


Gre 


V, 

PniTCHAHD. 


The affidavit of the Plaintiff further stated, that she 
considered the provision so made by the will of Mr. Gee, 
compared with his fortune, an adequate provision for the 
Defendant, and as much as the Defendant had, or as Mr. 
Gee gave liini, any reason to expect; that she believed 
the reason why Mr. Gee gave to her a power of disposing 
of the sum of 17,000/. after her decease, was to give her 
a check upon his conduct, and to enable her to withhold 
all benefit thereof from the Deleiidant, if, by his con¬ 
duct, he should not, in her opinion, entitle himself to the 
same, and that such power was not given to her to 
evince, by more than words, her regard to Pritchard; 
that Pritchard was never given to understand from her 
that he had reason to expect Mr. Gee*a fortune, and 
that, in a letter written by him to lier, so late as the 16th 
oiPebruari), he adinitfi<d the same; she denied that she 
had treated Pritchard with great contumely, or that she 
had expressed herself in any injurious and oppro¬ 
brious terms concerning him; but she said, that hav¬ 
ing great reason to be displeased and dissatisfied with 
his conduct, she had expressed such her displeasure and 
dissatisfaction. 

The affidavit }n‘oceeded to state, that since the dcatli 
of Mr. Gee, the Plaintifl’ procured for the Defendant the 
presentation to the rectory of Walton on the Hill, of the 
annual value of about 400/., of which he was then in 
possession as incumbent; and she had also, on his repre¬ 
sentation of having incumbered himself with debt, given 
to him the sum of 4,500/. to enable him to pay his debts, 
and had since given to him otiicr large sums of money; 

that 
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that Pritchard still continued to apply to her for money, 
and pressed her to allow him to receive the interest of 
the sum of 17,000/., and to give up to him her life in¬ 
terest therein, with which she refused to comply. 


The affidavit expressed her belief, that Pritchard 
had been induced to threaten to publish the letters 
which she had written to him, for the purpose of com¬ 
pelling or inducing her to comply with such applica¬ 
tion, and not of vindicating his character and conduct j 
that, on the J8th of March, she received a letter from 
him, addressed to her, whereby he expressed him¬ 
self, amongst othef things, as follows : — “I allude 
to the interest of the 17,000/., which, if you will allow 
me, without further comment, to receive the interest ofj 
at S. JV’s,, I shall give you no further uneasiness, either 
by my jn'eseiice or by further applicationthat the let¬ 
ter mentioned in the bill to have been written by Pritch- 
ard, and sent to her with the original letters which she 
had formerly written to him, was dated the 6th of April 
then last; and therein, after accusing himself of ingrati¬ 
tude to the Plaintiff, and apologizing to her for his past 
conduct, he begged her forgiveness, and disclaimed or 
abandoned all right to the letters, as being unworthy of 
the sentiments and expressions of kindness contained in 
them. 


Mr. 'Hart, Mr. Wetherell, and Mr. Sidchottom, in su})- 
port of the motion. 

This injunction cannot be supported, except on the 
general principle, that the writer of a letter is entitled at 
any time to restrain the publication, and to recover the 
possession from the person to whom it was addressed. 
No such principle has ever been recognized in the juris¬ 
prudence of this country, and is negatived by the only 

recent 
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recent decision on this subject, Lord and Lady Perceval 
V. Pht'ppSo (rt) In Hiidson^s Treatise on the Court of 
Star Chamber {b)^ no trace is found of any interference 
of that tribunal, by injunction or otherwise, on the sub¬ 
ject of letters, unless the publication was libellous. 


1818. 


Gee 


V. 

Pritchabd. 


Tbe Lord Chancellor. 


It will not be necessary to trouble you with' that view 
of the case. The publication of a libel is a crime; and 
I have no jurisdiction to prevent the commission of 
crimes; excepting, of course, such cases as belong to the 
protection of infants, where a dealing with an infant may 
amount to a crime — an exception arising from that pe¬ 
culiar jirt’isdiction of this Court. 


The Court of 
Chancery has 
no jurisdiction 
to prevent 
crimes, except 
in the protec 
tion ofinfants. 


Argument in support of the motion resumed. 

An attempt will be made to sustain the injunction, on 
the ground that the publication of the letters will be 
painful to the feelings of the Plaintifh 

The Loud Chancellor. 

I will relieve you also from that argument. The 
question will be, whether the bill has stated facts of which 
the Court can take notice, as a case of civil property, 
which it is bound to protect. The injunction cannot be No injunction 
maintained on any principle of this sort, that if a letter pubneatToVof 
has been written in the w'ay of friendship, either the con- jetters as pain- 
tinuance or the discontinuance of that friendship affords jngs of the 
a reason for the interference of the Court. writer. 


Argument in su})port of the motion resumed. 

The injunction then must rest on one of two gi’ounds! 

(rt) 2 Ves. & Beam. 19. 

VoL, II. 


(A) 2 Collect. JuHd. I. ~ 239. 

F f 1. That 
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The doctrines 
of Courts of 
Equity ought 
to be settled 
and uniform^ 
founded on 
fixed princi¬ 
ples applicable 
according to 
the circum¬ 
stances of 
each case. 
Authority of 
precedent in 
equity. 


1. That the Plaintiff possesses, in the letters, a property 
either general or literary; 2. That the publication of them 
is a breach of trust. 

It will be difficult to establish that letters may be the 
subject of literary property. The cases of Pope v. 
Curl (a), and Thompson v. Stanhope (5), render it doubt¬ 
ful to what extent the Court recognizes the doctrine of 
property in letters. Thus Pliny's letters are said to 
have been written or revised for publication, (c) 

The Lord Chancellor. 

My predecessors did not inquire whether the inten¬ 
tion of the writer was or was not directed to publication. 
The difficulty which I have felt in all these cases is this: 
If I had written a letter on the subject of an individual, 
for whom both the person to whom I wrote and myself 
had a common regard, and the question arose for the 
first time, I should have found it difficult to satisfy my 
mind that there is a property in the letter; but it is my 
duty to submit my judgment to the authority of those 
who have gone before me; and it will not be easy to re¬ 
move the weight of the decisions of Lord Hardwicke and 
Lord Apsley. The doctrines of this Court ought to be 
as well settled, and made as uniform almost as those of 
the common law, laying down fixed principles, but taking 
care that diey ai’e to be applied according to the circum¬ 
stances of each case. I cannot agree that the doctrines 
of this Court are to be changed with every succeeding 
judge. Nothing would inflict on me greater pain, in 
quitting this place, than the recollection that I had done 
any thing to justify the reproach that the equity of this 
Court varies like the Chancellor’s foot, {d) 

(a) 2 Atk. 542. for law we have a measure, know 

(A) Amb. 737. what to trust to; equity is ac- 

(e) Plin. Episi. 1. l.ep. 1. cording to the conscience of him 
(d) “ Equity is a roguish thing; that is Chancellor, and as that is 

I under- 
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I understand the Vice Chancellor, in the case of Lord 
and Lady Perceval v. Phipps (a), not to have denied Lady 
Perceval's property in the letters, but to have inferred, 
from the circumstances, that she had authorized, and for 
that reason could not complain of, the publication. 


1818, 


Cse 

V, 

PaxxciiAim. 


Argument in support of the motion resumed. 

Letters between public functionaries on public busi¬ 
ness, or between private individuals on private business, 
where the nature of the subject discussed made it evident 
that the correspondence could not be designed for pub¬ 
lication, may constitute an exception. 


The Lord Chancellor. 

Are the cases which establish the jurisdiction founded 
in a right to restore the property, or to restrain the 
publication ? I think that the decisions represent the 
property as qualified in some respects ; that by sending 
the letter, the writer had given, for the purpose of read¬ 
ing, and, in some cases, ,of keeping it, a property to the 
person to whom the letter was addressed, yet, that the 
gift was so restrained, that ultra the purposes for which 
the letter was sent, the property was in the sender. If Tlic publica- 
that is the principle, it is immaterial whetlier the publi- 
cation is for the purpose of profi|; or not. If for profit, strained al- 
the party is then selling, if not for profit, he is giving, des^ned for 
that, a portion of which belongs to the writer, i doubt profit, 

(«) 2 Vcs. ^ Beam. 19. 


larger or narrower, so is equity. Chancellor has a long foot, 
*Tis all one, as if they should another a short foot, a third an 
make his foot the standard for indifferent foot; ’tis the same 
the measure we call a Chancel- thing in the Chancellor’s con- 
lor’s foot; what an uncertain science.” (Sc-Wen, Table Talk, 
measure would this be 1 One 

Ff 2 


whetlier 
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Whether the 
Court will 
decree the re¬ 
storation of 
letters. 
Qfluere? 


whether the Court has proceeded so far as to decree the 
restoration of letters ; for the principle on which it in¬ 
terferes recognizes a joint property in the writer and the 
person to whom they are addressed. 

Argument,in support of the motion resumed. 

It is clear that the Defendant was entitled to retain 
the letters, and retaining, to read and show them to his 
friends or to strangers. These modes of publication 
there is no pretence for restraining: upon what principle 
then can the publication by printing be restrained ? An 
equity, or jiis pt'oprietatis, in the PlaintilF, must apply 
equally to every mode of publication, and, confessedly, 
not authorising the restraint of some modes, cannot by 
any rational distinction authorise the restraint of any 
mode. The argument is the same, whether the supposed 
right of the Plaintiff is founded in property or breach of 
confidence. 


The Lord Chancellor. 


Extent of the 
injunction 
against publi¬ 
cation. 


Does the common injunction ever go so far ? When 
the Court enjoins a Defendant from publishing the book 
of another, has it ever restrained him from reading it, or 
showing it to his friends ? Such an injunction will not 
prevent the Defendant* from carrying the book to a 
reading-room, or reciting it in public company {a) ; but 
is that a reason for not restraining publication ? The 
usage limits the extent of the jurisdiction. 


Argument in support of the motion resumed. 

Admitting that the right of property in tlie person re- 

(a) Acting a dramatic compo- to restrain acting as an invasion 
sltion on the stage, is not a pub- of copyright. Morris v, Kelly, 
lication, within stat. 8 Ann. c. 19.; 1 Jac, ^ WaUc, 481 
but injunctions have been granted 

ceiving 
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cdving the letter is qualified, the'question whether that 
right of property includes a right of publication must de¬ 
pend on the circumstances of each case. Whenever the 
writer is entitled to the restoration of the letter, the party 
from whom he is entitled to recover it can have no right 
of publication. The exclusive property in the manu¬ 
script includes every right of using it, and, among other 
uses, for the purpose of publication. But where the cor¬ 
respondent is entitled to retain the manuscript, great 
difficulty occurs in restricting his right of publication. 

In this case the Defendant was unquestionably entitled 
to retain the letters; and he is now entitled to publish 
them for the vindication of his character. The cases of 
Pope V. Curly and Thompson v. Stanhope, proceed,’ on the 
supposition, that the person in possession of the letters 
was the depositary only, and not the proprietor; but 
whenever the person to whom they are sent is entitled to 
retain them, being proprietor of the substance on which 
they are written, he is proprietor of their contents, and 

may therefore publish them. The injunction in-v. 

Eaton (a) was granted on the fact of purchase of the 
letters by the writer from the Defendant. 

On the gi’ound of breach of trust, of which there is no 
evidence, the injunction could not be maintained; this 
Court interferes with publications only as the subject of 
property — v. Sherwood, [b) The injunction in 

the Earl of Granard v. Dunkin (c) was founded on a 
right of property in the receiver of the letters, 

2'he Lord Chancellor. 

The question is, what is the conduct of the Plaintiff, 

(fl) 15 April, 1813. 2 Ves. tj- (i) 2 Mer. 43S. 

Beam, 25, 27, (r) i Ball. ^ Beat, 207. 

which, 


1818. 


Gjbe 

V. 

PjUTCHABJ). 


Ff 3 
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which, by the Defendant’s affidavit, is represented as his 
justification in the publication of the letters ? If the 
Court possesses jurisdiction by reason of a right of pro¬ 
perty, and if the principle of the decision in Lord and 
Lady Perceval v. Phipps would require me to declare, 
that, notwithstanding that right of property, the Plain¬ 
tiff’s conduct had been such, that she was not entitled to 
the interference of the Court, the Defendant is at liberty 
to insist on either or both of those points; provided that 
he is not concluded by the act which Lord Apsley so 
strongly censured, of returning the originals and retain¬ 
ing copies. That act is particularly stated in the bill as 
an abandonment of property. If the Defendant had any 
right of property, it was in the originals. He has not 
averred that the letters will prove the statement in his 
affidavit, though tiiat is to be inferred. The Defendant 
tm may de-' destroy the letters («), and so destroy the Plain- 

stroy them tiff’s expectation of profit from them. 

•Sir Samuel Horn illy and Mr. lioupell for the injunc¬ 
tion. 

It has been decided, fortunately for the welfare of so¬ 
ciety, that the writer of letters, though written without 
any imrpose of profit, or any idea of literary properly, 
})ossesses such a right of property in them, that they can¬ 
not be published without his consent, unless the purposes 
of justice, civil or criminal, require the publication, {h) 

{a) Sec S Wooddeson Lectures, sita, in medium protuHt, palam- 
415. qiie rccitavit? Quid dst nliud 

(i) “ At ctiam litcras tuias me tollerc ii vita viuc societatem, 
sibi miiisse diccrct, rccitavit, qiiam tollcre amicoruni colloquia 
homo et humanitatis expers, ct absentium ? Qiiiim inulta joca 
vilm communis igr.urus. Quis solcut esse in epistolis, qua? pro- 
enira unquam, qui pauluiiim lata si sint, inepta esse videantur? 
inodo honoriim consuetudincm Qnain multa seria, neque taraeii 
nosset, litcras ad se ab aniico ullo niodo divulganda ?” Cic. 
missas, oflensione aliqua interpo Phil, ii, 

lx 


4<18 

ms. 
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It is not necessary that they should be written for profit 
Dr. Paley having prepared sermons designed for gratui¬ 
tous distribution among his parishioners, the Court held 
that his executors possessed a property in them, and, at 
their instance, interfered to restrain the publication by a 
bookseller. The question here is, whether the Defend¬ 
ant has established that he is about to publish these letters 
for purposes essential to justice ? Without that proof 
he cannot avail himself of the decision in Lord and Lady 
Perceval v. PhippSf a decision which admits much re¬ 
mark. No such case is established by his affidavit, and 
for the purpose of establishing one, a course more effec¬ 
tual than any affidavit would have been the production 
of the intended publication. The publication, not of a 
simple narrative of facts, but of a novel, is an extraordi¬ 
nary expedient for the vindication of character. 

The Lord Chancellor. 

The decision of the Vice Chancellor proceeded on the 
principle, that in Uiat case the publication was necessary 
for the purposes of justice; the letter of the Defendant, 
written in Aprils is decisive, that the publication here is 
not necessary for those purposes. What occasion was 
there for the Defendant to inform the public, that he 
intended certain papers for distribution among liis pri¬ 
vate friends ? 

Argument for the injunction resumed. 

Thq^ present decision will constitute a most important 
precedent. If, on these affidavits, the injunction is dis¬ 
solved, no man can be restrained from publishing the 
letters which he has received from another; all that will 
be necessary to authorize the publication, is a quarrel, 
and an assertion, that the disclosure is required for the 
vindication of his character. When the Defendant re- 

F f 4 turned 



420 


CASES IN CHANCERY. 


1818. turned the originals, clandestinely retaining copies, he 
' ^ abandoned all right of property in the letters. 

IjtKS 

V. 

PwTCHABD, Lord Ciiancfxlor. 

This case came originally before me on a motion made 
e^c parte by the Plaintiff Mrs. Gee, the widow of the fa¬ 
ther of the Defendant, who is represented in the plead¬ 
ings as his illegitimate son. The affidavit of the De¬ 
fendant states his introduction in that character; that he 
was known and received as a son, and treated by his fa¬ 
ther and his wife with great kindness; the affidavit seems 
to intimate some dissatisfaction with the representation 
made in the bill, of the circumstances of his introduction; 
that is, perhaps, not very material, not a matter which 
much blends itself with the consideration that I must 
give to the subject: but his introduction is certainly re¬ 
presented differently in the bill and in his affidavit. It 
is stated, that the Plaintiff entertained a great kindness 
for him, and that she expressed that kindness by letters 
in the life of his father. I collect from the last affidavit, 
that Mr. Gee gave to the Defencfent a legacy of 4000/.; 
the interest, for life, of 6000/., devoting the principal of 
that sum for the benefit of his children; and that ho 
gave to the Plaintiff the interest of 17,000/. for her life, 
with a poAver, which, under the circumstances, appears 
to me not unfit, to appoint that sum, not by deed merely, 
but by deed or will ; and I am bound to take it to be his 
pleasure, that she should have the power, during the 
whole course of her life, of judging to whom, at her 
death, it should devolve; an absolute power, of the ex¬ 
ercise of which no person has any right to complain. 
The testator also declares, that if his widow does not 
think proper to make a different disposition, that sum 
shall go to the Defendant; but as, between the Defend¬ 
ant and the Plaintiff, the rule by which I am governed. 
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is the will of his father. I understand that it was the 
intention, that he should have the living which he now 
has, which was in the gift of Mr. Gee’s brother, but not 
vacant at his death: the Plaintiff contends, that she in 
some sense obtained it for him; it is not going far to 
conjecture, that if she had opposed, it would not have 
been given to him. The Defendant had thus received 
4000/. from his father’s bounty, and the interest of 
6000/., and had this contingent right in 17,000/., with 
the prospect of the rectory. 


1818. 


Ges 


V. 

PaiicHAan. 


The Plaintiff represents, that during many years she 
had addressed to the Defendant letters of a private and 
confidential nature; that she afterwards had reason to 
be dissatisfied with his conduct, and they had ceased to 
be on terms of friendship ; and as evidence of his inten¬ 
tion to publish the letters, her affidavit states the adver¬ 
tisement. The Defendant represents, that he neither 
did nor does intend to publish the letters for profit; and 
insists, that it is too hard a criticism to infer from the 
words, “ to publish,” after this explanation, that he must 
be understood to mean publication for sale; and yet I 
cannot but think, that the Defendant will, on reflection, 
admit, that if it was his intention merely to give these 
letters to his friends and relations, it was not prudent to 
announce his intention by advertisement. The adver¬ 
tisement thus held out to the public, though of a publi¬ 
cation intended only for private circulation, has this ef¬ 
fect, that those who see the publication know its nature, 
but those who saw only the advertisement, might have 
been led to believe, diat there was something in the let¬ 
ters more to the disadvantage of those concerned, than 
they really contained; and I caimot think this a prudent 
course. 


It has been said, that the bill contains no allegation of 
a right of property: but there is an express charge, that 

by 
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by returning the originals, the Defendant Pritchard 
abandoned any rigiit of property which he might have 
had in the letters. The Defendant Anderson has not 
filed any answer or affidavit; but I am bound, by the 
affidavit of flie Defendant Pritchard, to believe, that he 
did not intend to publish the letters for sale. 


With reference to charges of wounding feelings, look¬ 
ing at the jurisdiction of tlie Court to be, if not entirely, 
mainly, relative to the question, whether the Plaintiff has 
or has not, property, I shall trouble myself no farther 
than by simply stating the circumstances of the case as 
they appear in the affidavits: if they prove a breach of 
trust, a violation of a pledge which has been given to 
the Plaintiff^ concerning these letters, that is not the 
ground on which I profess to proceed; but it is neces¬ 
sary to refer to this for the purpose of pointing out the 
extreme difference between this case and tlic case of Lord 
and Lady Peiceval v. Phqrps. 


The principle 
of the equit¬ 
able jurisdic¬ 
tion to re¬ 
strain the pub¬ 
lication of let¬ 
ters doubted. 


The argument of Mr. Wetherell has confirmed doubts 
which have often passed in my mind relative to the juris¬ 
diction of this Court over the publication of letters; but 
I profess this principle, that if 1 find doctrines settled for 
forty years together, I will not unsettle them. I have tlie 
opinion of Lord Hardwicke and of Lord Apsley, pro¬ 
nounced in cases of this nature, which I am unable to 
distinguish from the present. Those opinions have been 
acquiesced in without application to a higher court. If 
I am to be called to lend my assistance to unsettle them, 
on any doubts which I may entertain, I will lend it only 
when the parties bring them into question before the 
House of Lords. 


The statement of the Defendant’s affidavit I take to be 
truej as 1 must have taken his answer. I caflnot trust 
myself with any such question, as whether Mr, Ge^ should 

jiavo 
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have left to him a larger fortune; what were the expe<ita- 
tions that he might form in consequence of what passed 
between him and his father, is a point on which 1 cannot 
enter. The provision made by the will is that which 
this Court is bound to say, as between the father and 
the son, must be considered proper. The Defendant 
may most honestly entertain an opinion that more was 
intended; but when I see such a power given to the wi¬ 
dow, I must understand that his father meant that, to 
the time of her death, her will should be free. 

Supposing the affidavit of the Defendant to have 
stated, with a great deal more precision, the represent¬ 
ations which seem to him to call in question his veracity, 
and in consequence of which he is under a belief that it 
becomes him to set himself I'ight in the opinion of the 
world, the Plaintiff’s representations, that the Defend¬ 
ant’s marriage was disapproved by herself and her hus¬ 
band) and so as to all the rest; it would have been a * 
more welcome duty to have considered, first. Whether 
the Court has jurisdidtioii on this subject; secondly. 
Whether the motives which the Defendant states to have 
led to this publication were so created by the Plaintiff’s 
conduct, that I ought to follow the example of the Vice 
Chancellor in Lord and Lady Perceval v. Phipps^ and to 
say, that, let it be ever so clear that the Plaintiff* has 
either a sole or a joint property in the letters, the Court 
will not interfere between the parties ; but the affi' 
davits state a transaction with regard to the letters, with 
no part of which am I acquainted, except what appears 
in the affidavits. Repeating that the testator had left 
17,000/. to the discretion of the Plaintiff, that she had 
given to the Defendant 4000/. since the testator’s death, 
and had, at least in her own judgment, been instrumental 
in obtaining the living which he now holds, her affidavit, 
asserting her husband’s intention to intrust to her a con- 

trou^ 
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troul on the Defendant’s conduct, (and I take the facts 
to be, that she had given to him various sums, and that 
he continued to press for money,) proceeds to state, that 
the Defendant returned her letters, having first taken 
copies, and now threatens to publish them. Whether 
that is an act which, if it can be done, ought to be done, 
the Defendant is to decide. I am to decide whether it 
can be done. If it is supposed, that by reading the let¬ 
ters any impression may be made on my mind dilferent 
from that which I am about to state, I will forbear to 
state it, till I have read them; otherwise I am now ready 


to proceed. 


The counsel for the Defendant intimated, that they had 
read one of the letters and thought it unimportant. 


TAe Lord Chancellor. 

I am of opinion, that the Plaintiff has a sufficient pro¬ 
perty in the original letters to authorise an injunction, 
unless she has by some act deprived herself of it. Laying 
out of the case much of what Mr. Wetherell has urged 
with so much ingenuity, I say only that though a letter is a 
subject of property, capable of being much more largely 
dealt with, in communication, than books, as, by reading 
to others, repeating passages, yet the Court has 
never been alarmed out of the practice of granting in¬ 
junctions relative to letters to the extent to which it 
grants them in the case of books, because persons may 
assemble others, and read and recite to them: it is not 
deterred from giving that relief because it cannot give 
other relief more effectual. 


In stating what Lord Hardmcke says on the subject, 
though 1 cannot at the moment refer to cases, I state 
that which^ in cases; has been handed down as the law of 

the 
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the Court. In Pope v. Curl, Lord Hardwicke went out 1818. 
of his way to state what he thought the doctrine on the ' ^ 

subject of letters. Though the letters of eminent men, v. 
no one can suppose that they were all meant for publi- P®*'*^*^**^®®* 
cation; there are many passages in S’mift's fetters which 
he would be unwilling to have published. Lord Ilard-^ 
wicke says, “ Another objection has been made by the 
Defendant’s counsel, that where a man writes a letter it 
is in the nature of a gift to the receiver; but I am of 
opinion that it is only a special property in the receiver : 
possibly the property of the paper may belong to him, 
but this does not give a license to any person whatsoever 
to publish them to the world.” If he had stopped there, 
doubt might have been entertained whether tlie receiver 
was not at liberty to publish them to the world, but he 
proceeds, “ for, at most, the receiver has only a joint 
property with the writer.” (a) 


No one can read the case of Thompson v. Stanhope 
without seeing that this was understood at that time to be 
the doctrine of the Court. Publication was there ad¬ 
vertised in Novembcf', and the application to the Court 
not made till March, and on that circumstance Lord 
Apsley proceeded in recommending the arrangement 
which he afterwards mentions: “ The executors cannot 
be said to have given their consent, though his Lordship 
thought they would have done better if they had applied 
earlier, before the expense of printingVas incurred.” (/j) 

That is a strong part of the case. Those were letters of 
two classes, written by a father to his son; one class re¬ 
lating to the characters of individuals. The cominunica- Qualifications 
tion being made by letter is prima facie evidence, that 
that is all the communication which, on the subject of dons igade by 
those characters, the writer intends to make. So of what 


(rt) 2 Atk, 542. 


(A) Amb, 759, 740 

relates 
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1818* relates to education: though they concern public cha- 

Ges" ^ racters, and a public subject — education, no one can 

V. maintain, that those discussions found in private letters 
gave to the person who received the letters a right to 
carry into public the opinions of the writer on those pub¬ 
lic characters, and the system of education. Lord Apsley 
therefore granted the injunction, observing, that the De¬ 
fendant “did very ill in keeping copies of the characters, 
when Lord Chestajield meant that they should be 
destroyed and forgotten.” Lord Apsley also cites the 
case of Mr. Jb'orrestcr (a), which certainly does not apply 
to letters. I believe the parties came to a compromise. 

The doctrine is thus laid down, following the principle 
of Lord Hardvokke: I do not say that I am to interfere 
because the letters are written in confidence, or because 
the publication of them may wound the feelings of the 
Plaintiff; but if mischievous effects of that kind can be 
apprehended in cases in which this Court has been ac¬ 
customed, on the ground of property, to forbid publica¬ 
tion, it would not become me to abandon the jurisdiction 
which my predecessors have exercised, and refuse to 
forbid it. 

Such is my opinion; and it is not shaken by the case 
of Lord and Lady Perceval v. Phipps. I will not say 
that there may not be a case of exception, but if there is, 
the exception must be established on examination of the 
letters; and I think that it will be extremely difficult to 
say where that distinction is to be found between pri- 

(«) “ In the case of Mr. For- C. Ed. Toml. 129., is enumerated 
retter v. Waller^ 13 June 1741, among other “ injunctions for 
an injunction for printing the printing unpublished MSS. with* 
Plaintiff's notes, gotten surrepti- out licence from the author, 
tiously without his con.sent, was 13 June 1741. Forrester Wal- 
granted.” 4 Burr. 2331. In /«•, for Forrester’s Reports.” Id, 
Ponaldson v. Beclcettp 2 Bro. JP. l3St 

vate 
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vate letters of one nature, and private letters of another 
nature. For the purposes of public justice publicly ad¬ 
ministered, according to the established institutions of the 
country, the letters must always be produced; I do not 
say that of justice administered by private bauds; nor do 
I say that there may not be a case, such as the Vice 
Chancellor thought the case before him, where the acts 
of the parties supply reasons for not interfering: but tliat 
differs most materially from this case. In April last^ the 
Defendant having so much of property in these letters 
as belongs to the receiver, and of interest in them as, 
possessor, thinks proper to return them to the person 
who has in them, as Lord Hardvoicke says, a joint pro¬ 
perty, keeping copies of them without apprising her, and 
assigning such a reason as he assigns for the return. 
Now I say, that, if in the case before the Vice Chancel¬ 
lor, Lady Peiceval had given to Phipps a right to pub¬ 
lish her letters, this case is the converse of that; and that 
the Defendant, if he previously had it, has renounced the 
right of publication. 


1818 . 

Gee 


V. 

Pritchabs. 


The acts of 
the parties 
may supply 
reasons for not 
restraining the 

{ lublicatioa of 
etters. 


On these grounds the injunction must be conti¬ 
nued. (a) 


Motion refused. 


(«) The following case is extracted from Mr. Merivale's MSS. 
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Dec. 4.8. 

The Defend¬ 
ant having in 
two numbers 
of a periodi¬ 
cal work of 
theatrical 
criticism, in¬ 
serted de¬ 
tached ex¬ 
tracts, to the 
extent of six 
or seven pages, 
from a farce 
the property 
of the Plain- 
tiifs, contain¬ 
ing 40 pages, 
interspersed 
with criti¬ 
cisms, a bill 
for a perpe¬ 
tual injunc¬ 
tion, and an 
account of the 
profits of the 
numbers, 
which amount¬ 
ed not to 3l., 
was dismissed 
with costs. 


CHARLES WHITTINGHAM, JOHN ARLESS, and 
JOHN POOLE, - - Plaintiffs. 

THOMAS JONATHAN WOOLER and JOHN WELLS, 

Dbfendant». 


The bill stated, that Poole 
composed, and was the au¬ 
thor, and sole proprietor, of 
a farce called, “ Who’s Who; 
or. The Double Imposture,” 
the copy-right of which, on 
the 26th of November 1815, 
he sold to Whittingham and 
Arless for fourteen years, (no 
formal assignment being exe¬ 
cuted, but the purchase- 
money being paid,) and 
which, on the 30th of Novem¬ 
ber, was published and sold 
by them, having been enter¬ 
ed at Stationers’ Hall. That 
the Defendants, printers and 
publishers in partnership, 
published a periodical work 
called The Stage; in numbers 
XIH. and XIV. of which they 
inserted considerable portions 
of the farce, and threatened 
to publish the rest without 
license and that they sold 
many numbers, and had others 
in their possession ready for 
publication. The bill prayed 
an injunction against print¬ 
ing, selling, or publishing any 
other numbers, &c., or any 
work containing the whole, or 
any part of the farce; an ac¬ 
count of the several numbers 
of XIII. and XIV. which have 


been sold, and the expenses 
attending the same, and the 
several sums received by the 
Defendants in respect of such 
sales, and payment of what 
was due on the balance, wav¬ 
ing penalties. On the 13th 
of December 1815, the follow¬ 
ing injunction was granted by 
the Vice Chancellor, on mo¬ 
tion supported by affidavit: 
“ This Court doth order, that 
an injunction be awarded 
against the said Defendants 
T. J. Wooler and J. Wells, 
to restrain them, and their 
respective servants, agents, 
and workmen, from printing, 
publishing, selling, or causing 
to be printed, published, or 
sold, any numbers or num¬ 
ber, copies or copy, of num¬ 
bers XIII. and XIV. of vo¬ 
lume III. of the said work or 
publication, called T'he Stage; 
and also from selling, or 
causing to be sold, and from 
printing and publishing, or 
causing to be printed, pub¬ 
lished, or sold, any other 
numbers or number of the 
said work, or any work or 
publication containing copies, 
or the substance, of the w'hole, 
or any part or parts of the 

said 
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said farce, called “ Who’s 
Who, or The Double Im¬ 
posture,” without the consent 
of the said Plaintiffs C. W. 
and J. A.y until the said De¬ 
fendants r. J. W. and J. W. 
shall fully answer the Plain¬ 
tiffs* bill, or this Court make 
other order to the contrary. 

Reg. Lib. B. 1815, fol. 104. 

The answer of Wooler de¬ 
nied partnership with Wells; 
admitted publication, M'ithout 
licence, of divers parts of the 
farce, with some differences 
not merely colourable, but 
required for the purposes of 
criticism; admitted sale of 
160 copies, and 40 remaining 
unsold, when, being served 
with the injunction, he de¬ 
sisted from selling; the re¬ 
ceipts of the sale amougting 
to 2/. 16.?. 8c/., and the ex¬ 
penses being equal to the 
profits; stated, that The Stage 
was a periodical publication, 
appearing in numbers twice 
a-week, at threepence a num¬ 
ber; a critical wmrk, par¬ 
taking of the nature of a re¬ 
view and magazine, the ob¬ 
ject being to communicate 
theatrical information, an¬ 
nounce plays for represent¬ 
ation, criticise performances, 
review the pieces, and in¬ 
troduce leading scenes to 


notice; and that, for the 
purpose of illustrating his 
remarks, it had been the cus¬ 
tom of the Defendant to in¬ 
troduce the whqle, or parts, 
of the pieces commented; 
that, in Number X. an out¬ 
line, or plot of the piece, was 
given; in Numbers XI. and 
XII. no notice taken of it; 
but in Number XIII., the De¬ 
fendant being desirous of il¬ 
lustrating his remarks, intro¬ 
duced a small part of the 
third scene of dfct I., with a 
few slight unintentional al¬ 
terations, and other small 
parts, with considerable inter¬ 
vals. The answer submitted, 
that the extracts were not 
designed, nor calculated, to 
injure the sale of the original 
work, which consisted of forty 
pages; the extracts occupying 
six or seven; being disjointed, 
not continuous. 

The bill having been dis¬ 
missed against Wells, on the 
motion of the Plaintiffs, on 
this day the cause was heard 
at the Rolls. 

Mr. Hart, Mr. Bell, and 
Mr. Horne, for the Plaintiffs, 
insisted that they were en¬ 
titled to a perpetual injunc¬ 
tion and an account, citing 
Mackh'n v. Richardson, (a) 


1817. 

Whitting 

HAX 

V. 

Woolkb, 


Dec. -i. 


VoL. 11. 


(a) Amb. 6l)4. 
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Xhe Defendant, who ar¬ 
gued his own case, cited 
Dodsley v. Kinnersley. {a) 

The Master of the Rolls. 

I will myself compare the 
two works, in order to avoid 
the expense of a reference to 
the Master. 


The Master of the Rolls. 
vThe first thing to be no¬ 
ticed in this case is the'cir¬ 
cumstance that a cause of 
such a nature should have 
been brought at all to a hear¬ 
ing, as to which no instance 
of the sort can be now recol¬ 
lected to have eyer before 
occurred, (i) In the case 
of Miller v. Taylor (c), where 
every question relating to 
matters of copy-right was 
fully canvassed and investi¬ 
gated, Mr. Justice Willes is 
stated to have remarked, that 
for sixty years before that 
time there had not been more 
tha n two or th ree causes of this 
description brought to a hear¬ 
ing ; and the reason of this 
he states \o be, that if the in¬ 
junction is acquiesced in, it 
is seldom worth the Plaintiff’s 
while to go on for the ac- 

(«) 403. 

(i) Manley V. Owen, 8 th AprU 
1755, 4 Jiurr. 2329., was brought 
to a hearing, and a perpetual in¬ 
junction decreed. 15 Ves. 502. 
The case of Gay\ works, in 
1737, is mentioned as one in 


count, (rf) In the present 
case, the Defendant has never 
tried to get rid of the in¬ 
junction v/hich had been al¬ 
ready obtained; and yet it is 
thought of importance enough 
to bring the whole cause to a 
hearing. Of what moment it 
can be I am wholly at a loss 
to conceive. To'perpetuate 
the injunction which has 
been obtained against' the 
sale of these two threepenny 
numbers, is the first great 
purpose for which it is thought 
so indispensably necessary to 
call for this solemn interfer¬ 
ence of the Court. The 
other purpose, one of kindred 
importance, is to have an ac¬ 
count of the profits arising 
from the sale, amounting, as 
sworn by the answer, to the 
sum • of 2l. 16^. Sd. Now, 
suppose the Plaintiffs were 
entitled to the whole, and not 
merely to a proportional part, 
of these profits, the amount 
is much below the sum for 
which this Court entertains 
jurisdiction. 

With regard to the injunc¬ 
tion that has been granted, I 
should think it of course to 
have granted it upon the ori- 

which the injunction was made 
perpetual. 1 Jil. SOS. And in 
Dodsley V. Kinnersley, Amb. 40.3. 
the cause was heard, and the 
bill dismissed. 

(c) 4 Burr. 2505. 2417. 

(d) Ibid, 2324. 
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ginal application; for it was 
sworn that the Plaintiff’s 
work had been inserted in 
that publication. But the 
Defendant has since given an 
explanation which alters the 
case. He says, that the pub¬ 
lication is in the nature of a 
magazine or review, consist¬ 
ing of criticisms, and extracts 
to serve as a foundation for 
the criticisms; and, on a mo¬ 
tion to dissolve the injunc¬ 
tion, the question would have 
been, Whether the Defend¬ 
ant had transgressed certain 
allowed limits which are not 
easily defined? I should think, 
in such a case, that he had 
not transgressed those limits. 
It may, perhaps, be fair 
enough to say, that if the De¬ 
fendant had inserted in one 
Aumber a criticism, and in a 
following number mere spe¬ 
cimens, that would be the 
case of an unprotected pla¬ 
giarism ; but here' the De¬ 
fendant has given no entire 
act or scene, but only broken 
and detached fragments of 
the piece in question. 

The case of Macldin v. 
Richardson {a) will be found 
directly adverse to this, when 
the principle is sufficiently 
adverted to; and the judges 


who granted the injunction 
in that case would, in com¬ 
pliance with the same way of 
reasoning, have refused it in 
this. It was tliere argued, 
that it was not a case of 
abridgment or extract only, 
but professedly the work it¬ 
self, one whole act of which 
was published, and the other 
intended to be so; and Lord 
Commissioner Sm^the, iipdh 
that ground, distinguished it 
from the case of Dodsley v. 
Kinnersley {b), which was a 
case of extracts merely. Here 
the extracts in question a- 
mount to no more than six 
pages out of forty. 

In Wilkins v. Aikin (c) no¬ 
thing was decided, but the 
case was sent to law, and the 
injunction was to be main¬ 
tained in the meantime, with 
liberty to sell, the Defendant 
undertaking to account ac¬ 
cording to the event of the 
action. But to support a de¬ 
cree for a perpetual injunc¬ 
tion, the Court requires that 
there shall be nothing like 
doubt in the case. 

Upon the whole, I am of 
opinion that the bill must be 
dismissed with costs, 
lleg. Lib. B. 1817. fol. 141. 
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(rt) Amb. 694. 
[b) Amb, 405. 


(<’) 17 Vcs. 422. 
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marshall V. HOLLOWAY. 

26. 30. 

TIY his will, dated the 2d of September 1813, Thomas 
April 20. -AJ Hollmaiji after some pecuniary legacies, devised 

bcTuStTfieal bequeathed all his real and personal estate to S. 

anSVrsonal Marshall, V. Lawes, and F. Crofl, their heirs, executors, 

to kves'JThe^' and administrators, upon trust, to convert his personal 

rents and pro- estate into money ; and after i)ayment of his debts and le- 

procewls”””*"^ gacies, “ to lay out and invest, in their names, the clear 

while any per- monies arising from my personal estate in the 

son benefi- ' ^ ^ r 

daily inter- purchase ot stock in some ol the government oi parlia- 

reStnd ^pe^r- mentary funds, or upon real securities in England; and, in 

sonal estate, like manner, to lay out and invest the dividends, interest, 

tmsifX?- and annual proceeds of such stocks and securities, and the 

wards de- of personal estate, and also the clear yearly rents 

be under 21 , and profits of my real estates, Iroin time to time, as, and 

for the pur- vv’hen, and so often, and during all such times, as any 
pose of accu- * 1 • i-vi n 

mulation; and, person or persons beneficially interested in, or entitled 

subject there- 1 ^. | personal estates, under the trusts here¬ 

the eldest son inafter declared thereol shall be under the age or twen- 
tlirteSor^ ty-one years, adding all such investments to my personal 
daughter C., estate, in order to accumulate the same; and upon fur- 
maillderto^is ther trust, as, and when each and every of my grand- 

first and other children, who shall not become entitled to my real and 
sons, in tail, ’ 

mainder to the other living ^ons of C.; with remainder to the ‘iving 

daughter of C., for life; remainder to her first and other sons in tail, with like re¬ 
mainder to the other living daughters ol C.; I'emainder to cvei} o er son o ., m 
tail; remainder to the daughters of the testator’s eldest grandson; with remainder to 
, the daughters of his other living grandsons; remainder to thedaiiglitcis ol bis eldest 
granddaughter, as tenants in common in tail, with like remainder to the 
his other living granddaughters; remainder to the daughteis of 6 , as tenants in 
common in tail, with cross-remainders in tad: and an ultimate limitation to the 
testator’s heir and next of kin; with a proviso that such persons as ^ eii ti- 

tied to an estate in tail in the real estate should not be absolute y entitled to the 
personal estate before 21, which should, in the mean time, he sul.jec to^he t'-'Jfts 
Lfore declared: the eldest grandson, air infant, takes a vested estate for life, the 
trust of accumulation is void, and the infant entitled to maintenance. 

Prospective and retrospective allowance to trustee for trouble. 

personal 
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personal estates, or some part or share thereofj under the 
trusts hereinafter declared, sliall attain the age of twenty- 
one years, to raise and pay out of my personal estate, to 
each and every such grandchild not so entitled, the sum 
of 1000?.; and, subject to the trusts hereinbefore declared, 
as, to, for, and concerning all my freehold, copyhold, and 
leasehold, and real and personal estatesand the stocks 
and securities to be purchased as aforesaid, upon trust, 
for the eldest son, then living, of his daughter Catherine^ 
then of the age of five years, during his life; and from 
and after his decease, upon trust, for the first and every 
other son of his body, lawfully to be begotten, and the 
heirs of their bodies, with like remainder to his second 
and third (who was the youngest then living) grandsons; 
and in failure of such issue, upon trust, for his grand¬ 
daughter, the eldest daughter of his daughter Catherine, 
during her life; and from and after her decease, in trust, 
for her first and every other son, and the heirs of their 
bodies, with like remainder to his second and third (or 
youngest living) granddaughter; and on failure of such 
issue, in trust, for all and every other the son and sons 
of his daughter Catherine, lawfully begotten, successively, 
according to seniority, and the heirs of their respective 
bodies ; and on failure of such issue, upon trust, for ail 
and every the daughter and daughters of his eldest grand¬ 
son, as tenants in common, and the heirs of their respec¬ 
tive bodies, with benefit of survivorship, with like re¬ 
mainders to the daughters of his second'and .youngest 
grandsons ; and on failure of such issue, upon trust, for 
all and every the daughter and daughters of his eldest 
granddaughter, as tenants in common, and the heirs of 
their respective bodies, with benefit of survivorship, with 
like remainders to the daughters of his second and young¬ 
est granddaughters; and “ in failure of such issue, upon 
trust, for all and every other the daughter and daughters 
of my said daughter Catherine, lawfully begotten, or to 

G g 3 be 
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Marshau. 

V, 

Holloway. 


be begotten, and hereafter to be born, if more than one, 
as tenants in common, and the heirs of their respective 
bodies; and failing issue of any such after-born daughter 
or daughters, then, as to her or their share or shares, 
upon trust, for the oUier daughter and daughters of my 
said daughter Catherine^ hereafter to be born, if more 
than one, as tenants in common, and the heirs of their 
respective bodies ; and in failure of such issue, upon 
trust, for my right heirss^and next of kin, according to 
the nature and tenure of the said trust estates, respec¬ 
tively : Provided always, and I declare it to be ray will 
and meaning, that such person or persons as shall, under 
this my will, be entitled to an estate tail in possession in 
my said real estate, shall not be absolutely entitled to my 
leasehold and personal estates until he, she, or they, 
respectively, shall attain the age^ of twenty-one years; 
and that my said leasehold and personal estates shall 
absolutely belong only to such person or persons as shall 
first attain the age of twenty-one years, and become en¬ 
titled to an estate tail in possession in my real estate, 
under the trusts aforesaid; and, in the mean time, the 
said leasehold and personal estates shall remain subject 
to the trusts hereinbefore declared thereof, notwithstand¬ 
ing any thing hereinbefore contained to the contrary.” 

The will then directed, tliat the testator’s grandchil¬ 
dren, and every person who should become entitled to 
the possession, or the receipt of the rents and profits, of 
his real and personal estates, should, within a year after 
attaining the age of twenty-one years and so becoming en¬ 
titled, assume the surname and arms of HolJoxi'n^; and em¬ 
powered the trustees to renew the leases of the leasehold 
estates, and the several tenants for life, when they at¬ 
tained the age of twenty-one years, and became actually 
entitled to the possession of the estates or receipt of the 
rents, to grant leases. By three codicils the testator de¬ 
vised 
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vised property purchased since tlie date of the will upon 
the same trusts, and bequeathed some legacies. 

The bill filed by S. Marshall and V, Lawes stated 
the death of the testator on the 22d January 1816, 
leaving Ann Holloway, his widow, Catherine Martelli, 
(wife of Horatio Martelli,) his only child and heiress-at- 
law, and next of kin, and Charlotte Ann Martelli, Anna 
Isabella Martelli, Catherine Ansley Martelli, Horatio 
Francis King^oi'd Martelli, Charles Henry Ansley Mar¬ 
telli, Thomas Chessher Martelli, of the respective ages of 
seventeen, fifteen, fourteen, nine, five, and three years, 
and Mary Anne Martelli, (born after the date of the will,) 
his grandchildren; and the birth of Elizabeth Martelli, 
another daughter of Horatio and Catherine Martelli, since 
the testator’s death, v 

Tlie bill, farther stating that the Defendant FaWiful 
Croft declined to prove the will, or act as trustee, and, 
being the person best acquainted with the testator’s affairs, 
had been employed by the Plaintiffs as their agentj prayed 
that the Defendants might respectively set forth the rights 
and interests which they claimed in the real and personal 
estate of the testator, and that the will andcodieJils of the 
testator might be established, and the trusts thereof per¬ 
formed and carried into execution, and that the rights of 
the several parties in his real and personal estate might 
be ascertained, and that the Plaintiffs might be indemni¬ 
fied in carrying into execution the trusts of the will and 
codicils, respectively, the Plaintiffs offering to account 
for the personal estate and rents possessed by them, and 
to act in the execution of the trusts of the will, on being 
indemnified; and in case the Court should be of opinion 
that the Defendant Faithful Croft ought to be discharged 
from being a trustee, then that proper directions might 
be given for that purpose, and for bis conveying or re- 
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1818. leasing the testator’s real estates, and for ascertaining the 

MiUikALL compensation to be made to him for his time and trouble 

V. iiV the conduct of the testator’s affairs. 

HoliOWAY. 


Feb. 28. 
March 7.10. 


A petition was presented for an allowance for mainte¬ 
nance of the infant children of Mrs. MartelU. 


yir.Hart, yir.Bcupel, and yir. BMithby, in support 
of the petition. - 


The Lord Chancellor. 


Maintenance 
to infant devi¬ 
sees when al¬ 
lowed, though 
not authorized 
the words 
of the will. 


The Court has never gone farther than this, that 
though the words of the will do not authorise the appli¬ 
cation of interest to the maintenance of the infants, vet 
if it can collect before it all the individuals who may be 
entitled to the fund, so as to make to each a compens¬ 
ation for taking from him part, it will grant an allowance 
for maintenance; but if the will contains successive li¬ 
mitations under which persons not in being may become 
entitled, it is not sufficient that all the parties then living, 
presumptively entitletl, are before the Court, for none of 
the living may be the parties eventually entitled to the 
enjoyment of the property. In such a case, the order 
would be, in effect, to give for the maintenance of one 
person the property of another, (a) 


May 36. 30, A question arising at the hearing, what party should 

(fl) Greenwell v. Greenwetl, xoorth v. Pratchett^ 15 f'ct. 321. 
5 Fes. 194. Collisv. Blackburne, Enal v. Barlow^ 14 Fes. 202. 

9 Fes. 470. Fairviafi v. Green, Haley v. Bannister, 4 Madd. 275. 

10 Fes. 45. Lomax v. Lomax, Some early authorities 

11 Ves. 48. Ex parte Kebble, 11 Fes. 606.) are collected in 
11 Fes. 48. n. 604. Erringion v. Mole v. Mole, 1 Hick. 510. 
Chapman, 12 Fes. 20. Aynsn 
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begin, the Lord Chancellor intimated that it was incum¬ 
bent on those who claimed under the will to proceed 
to establish their right. 

Sir Arthur Piggotty Mr. Preston^ and Mr. MadAock, for 
the eldest grandson of the testator. 

1. The estate of the eldest son is vested. 

2. The proviso for accumulation is void. 

3. The eldest grandson, as tenant of the first vested 
estate, is entitled to the interest and rents. 

If accumulation is directed during a period tending to 
a perpetuity, that direction, not the gift to which it is 
annexed, is void. No difficulty can arise as to the realty: 
an estate for life is clearly vested in the grandson, sub¬ 
ject to the clause of accumulation. 

With regard to the personalty, the will contains two 
inconsistent clauses; one giving the property, the other 
directing accumulation.^ The Court will reject the direc¬ 
tion as far as it is repugnant to the gift. It is not ne¬ 
cessary, on behalf of the first taker, to argue the effect 
of the proviso with regard to other persons. The will 
contains nothing to extend the accumulation, as to him, 
beyond twenty-one j at that age it ceases, during the re¬ 
mainder of his life. 

a 

The latter clause, on which the heir and next of kin 
rely, does not contain words to take from the tenant for 
life the estate already bequeathed to him. The case of 
Lord Southampton v. The Marquess of Hertford {a) closely 
resembles the present; the direction of accumulation 
there being void at common law, not under the statute (6), 

(o) 2 Ve$, & JSea. 54. (i) 59 ^ 40 Geo, S. c. 98. 

the 
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the Court could not divide it into porlionss but held it as 
one entire gift, void in toto. 

Under the statute, so far as the trust of accumulation 
is void, th^ Court will reject it, not impeaching the re¬ 
mainder. Griffiths X. Fere (a), Longdon v. Simson. (b) 
In Tregotvwell v. Sydenham (c), the accumulation was 
established for the benefit of the heir, as a resulting trust. 
In this case, if the direction of accumulation is good, it 
must be for the benefit of the tenant for life; but we con¬ 
tend that the direction is void. The gift is distinct from 
the proviso, which is superadded; being separate and in¬ 
dependent, it is governed by the rule in Mary Parting¬ 
ton* s case (rf), that a subsequent condition or limitation, 
when repugnant, is void. 


At what time, according to the language of the testa¬ 
tor, is this proviso of accumulation to cease ? The per¬ 
sons claiming in an opposite interest must mark out clear 
boundaries. A decision in favour of the next of kin must 
define the time for which the accumulation shall con¬ 
tinue for their benefit. In Tregon’wcll v. Sydenham^ the 
time was defined by a limited sum of money. The dis¬ 
tinction between that case and Z^rd Southampton v. The 
Marquess of Hertford is, that in the latter, no period 
could be assigned during which the accumulation was to 
continue for the benefit of the heir. According to the 
argumqfit of the heir, the accumulation is good, but the 
trust of the accumulation is void. 


The direction for accumulation does not suspend the 
vesting in the tenant for life. It cannot be contended 
that the whole gift is void; that proposition would be con- 


(a) 9 Fes. 127. 
(i) 12 Fes. 295. 


(c) 3 jDow. 194. 

(d) 10 Co. 55. 


trary 
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trary to Carter v. Barnardiston (a), and other case?, iij 
which the inheritance is given after the payment of debts: 
such gifts are construed to be vested remainders, subject 
to prior chattel interests. The estate of the tenant for 
life is not avoided by the trust for accumulation; and 
that trust being void, and the gift to him good, there 
is nothing to deprive him of the rents and profits. 
We conclude that the estate of the tenant for life is 
not impeached by the trusts, and that he is entitled to 
the rents. 


1818 . 


Ma&bhaix 


0 . 

Holloway. 


Mr. Trmet' and Mr. Wetherelli for the younger chil¬ 
dren. 

Sir Hamuel llomilly^ Mr. Belli Mr. Uaithhj, and Mr. 
Sugdc7i, for Mrs. MatielUj heiress-at-Iaw and next o/'kin 
of the testator; and Mr. Ly»ichi for Mrs. Hollcrway. 

The intention of the testator is unequivocal; the ques¬ 
tion is, whether that intention is conformable to law. 

On the clause of acQiimulation, this case cannot be 
distinguished from Lord Southampton v. The Marquess of 
Hertfm:d. The period during which the accumulation 
may continue is indefinite. I'lie question in these cases 
is, whether accuniulntion may not by possibility, not 
whether it must not necessarily, extend beyond the limit 
prescribed by law. 

It is a general rule, that trusts for accumulation and 
gifts by limitation, are subject to the srilne principles; 
that a gift to a class of persons, some capable, and some, 
at the death of the testator, incapable, thougli there is 
only a possibility of their existence, is void in the whole, 


(o) 1 P. W. 505. 


the 
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the clause being entire. Jee v. Audley[a\ and (to 
omit intermediate cases) Leake v. Robinson {b), establish 
this proposition. Some passages in the judgment, in 
the latter case, show the difficulty to be encountered in 
modelling.tliis will, (c) 

Some of the provisions of the statute 39 and 40 
Geo. 3 . c. 98 . involve great difficulty. The statute 
was designed merely to reduce within certain bounds the 
power of accumulation as it existed at the common law, 
and was co-extensive with the power of making gifts by 
limitation; but not to give validity to any provision pre¬ 
viously void. The clauses in Griffith v. Vere^ and Long- 
ton V. SimsoTij would have been good in the whole, if 
that act had not passed; and the Court was of opinion, 
that they remained good so far as they were not im¬ 
peached by it: but in cases which contravene the rule of 
law against perpetuities, as Lord Southampton v. The 
Marquess of Hertford, the whole is bad. In that re¬ 
spect there is no distinction between this case and the 
cases in which limitations, inclu/ling persons capable and 
persons incapable, are void, as well with regard to the 
first as to the last, lloutledge v. Dorril [d), Cambridge 
V. Rous, {e) Of the personal estate, it is said, there is a 
gift subject to an illegal proviso; but, in fact, nothing is 
given. The persons described are not to have either 
the real estate, or the corpus of the personal estate, or 
the rehts and dividends, until they attain twenty-one. 
By the proviso, a minor tenant in tail has no interest in 
either the principal or the rents and dividends of this 
property. 

No property vests either in enjojmient or in right. 


(a) 1 Cox, sa-i. 
lb) 2 Mer. 565. 
(c) P. 388, 389. 


((/) 2 Fes. 357. 
(e) 8 Ves, 12. 


The 
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The Court cannot sever the intention, and, recognizing 
one part as valid, reject another part as void. The in¬ 
tention is clear, that no person shall derive any benefit 
from the estate before twenty-one. The proviso gives a 
direction and operation to every clause of the will. 
To omit it, and execute the rest of the will, would be 
to contradict the intention. The gift of lOOOl. to each 
of the grandchildren, &c. is clearly contingent, and 
evinces the testator’s design, that no devis^ge or legatee 
should take any benefit before he attained twenty-one. 
The words, “ subject to the trusts,” mean after per¬ 
formance of them. The proviso is part of the gift. The 
leases granted by the trustees, and the after-purchased 
lands given by the codicils, are declared to be subject to 
all the trusts. 
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The period at which the testator’s name and arras are 
to be assumed, one year after the devisee attains twenty- 
one, ascertains the perioil at which he meant the gift to 
vest. Had he intended an immediate gift he would 
have directed an immediate assumption of the name. 

There being two distinct intentions, one that the pro¬ 
perty should accumulate during minority, the other that 
no minor should take an absolute interest, the latter ap¬ 
plying to those taking by descent as well as by purchase, 
the limits prescribed by law arc exceeded. \^^ith re¬ 
gard to the retd estates, the manifest intent of the tes¬ 
tator was, that no person should have any interest, either 
in the capital or the profits, till he attained tw’enty-one; 
the gift, therefore, contravenes tlie rules of law. There 
is not any devise till the grandson attains twenty-one; 
and therefore a trust results for the heir. 


The Court cannot separate the gifts from the proviso. 

All 
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All the limitations of the real estate, after the first estate 
for life, are void. The gifts to unborn persons were 
not designed to take effect till after the perform¬ 
ance of a, previous trust, which was too remote and 
void. All limitations, after a void limitation, are void — 
Proctor v. Bishop of Bath and Wells, (a) In Lord 
Soiithamj)ton v. T'he Marquess of Hertford^ this point was 
not discussed, because the Marquess of Hertford would 
have been entitled as heir in the alternate event; but on 
the subject of accumulation the late Master of the Rolls 
seems to have entertained opinions not consonant to 
prior authorities. Baler v. HaU[h) is opposed to 
Grosvenorw. IIaUiim{c\ cited in Treg07V'iVellv.Spde7iham^ 
The life estate may be good; but the direction to accu¬ 
mulate being void, the accumulations belong to the heir 
or next of kin. 


The argument, that the personal estate is not vested, 
is enforced by the direction, that interest shall be accu¬ 
mulated till twenty-one. A gift of maintenance is not 
equivalent to a gift of interest for the purpose of vest¬ 
ing the fund — Pulfml v. Hunter [d\ Hanstm v. Gr«- 
ham{c), Leake V. JRobmson. Upon all the authorities 
the gift is contingent — May Wood (/‘), llanso7i v. 
Graham^ Batsfo7'd v. Kcbhie Sansbury v. Read {h\ 
Booth V. Booth if), Mackell v. Winter, (k) In no case 
has a gift when, or if, the donee should attain a particu¬ 
lar age, been held to be vested, without other circum¬ 
stances, as an ulterior gift if the first donee should die 
under twenty-one, which renders the condition subse- 


(a) 2 //. m. 35s. 
lb) 12 Ves. 479. 

(c) Amh. 463. 

(rf) 5 Bro. C. C. 416. 

(^) 6 res. 239., see p. 249 


(/) 3 Bro. C. C, 471. 

(g) 3 Ves. 363. 

(ti) 12 Ves. 75. 

(i) 4 Ves. 599. 

(/f) 3 Ves. 336. 

quent 
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quent instead of precedent — Bromfield v. Crowder (a), 
Boraslon*s case (6), Johnson and Bellami/s case(c), Grant*s 
case, {d) 
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Mr. Preston in reply. 

The gift to the eldest son was present and immediate, 
and gave a vested interest, and carried with it the right 
to the profits not effectually given away by the clause of 
accumulation : the context affords that conslfuction. In 
Jee V. Audkyj and in Leake v. Robinson, the objection 
was to the validity of the gift itself. The gifts were in 
those cases suspended for a longer period than the law 
allows. In this instance the gift is good, though the accu¬ 
mulations aim at objects which cannot be accomplished 
under the provisions of the statute. A life estate may 
be valid, although ulterior limitations may be too remote 
and void; and the heir, or the next of kin, has not any 
interest in the accumulations, even if the trust for accu¬ 
mulation be valid. 


In Hopkins v. Hopkins (e) there was a like clause of 
accumulation, and it prevailed; and this case cannot 
be distinguished from that. In Lot'd Southampton v. 
The Marquess of Hertford, the fund of accumulation 
was entire; here it consists of successive portions; 
and the direction may therefore be sustained as to the 
part which is good. A gift at common law from three 
years to three years, for ten years, is not void, but would 
be apportioned and sustained for nine years ; and, in 
this view of the case, the gift must prevail, and the trust 
for accumulation must fail. 

(a) \ N, R.ZMi. (c) 1 Atk. 581. Ca. Temp. 

(5) 3 Co. 19. Talb. 44. 1 Ves. 268. B«iter,Co. 

{c)2Leon,Z6. Litt.iti b, n. I. 

{d) Cit. 10 Co. SO a. Sir TAo- 
mat Raymond, 150, 


The 
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The trust for accumulation is a mere prior chattel in¬ 
terest, and does not suspend the right to a vested inter¬ 
est. And as the trust for accumulation is for objects 
which are too remote, that trust is void as contravening 
the enactments of the law. TJhe consequence is, that the 
title of the gi'andson is in the same state as if there had 
not been any trust for accumulation, or that trust had 
determined. 

In all cases of conditions or limitations over, which are 
repugnant to the estate to which the condition or colla¬ 
teral limitation is annexed, the gift remains in full force, 
although the law denies effect to the condition, or to the 
collateral limitation; and the law favours the vesting of 
interests. Indeed, its primary object is to give the bene¬ 
fit of the rents to the person who, for the time being, has 
the first vested estate. It is not of any importance that 
the testator has attempted to exclude the grandson: his 
title is by the rules of law, not the intention of the testa¬ 
tor. It was the object of the legislature, in passing the 
statute, to defeat such an intention. 

The words “ from and after the performance of the 
trusts,” do not postpone the vesting; they merely subject 
the life estate to the prior trusts. The language allows 
the estate to vest, subject to the prior interests. That 

point was decided in Carter v. Barnardiston. 

« 

Whenever a charge is too remote, or is void becausu 
given to a charity, or an object which is incapable, it 
fails for the benefit of the owner of the estate. So a life 
estate may be valid, although subsequent limitations may 
be too remote, and for that reason void, as in Brudenell 
v. Elwes, (a) 



(a) 1 East, 442. 7 Ves. 383. 


During 
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Daring the argument, the Lord Chancellor remarked, 
that if the case were within the statute, the excess would 
be corrected; that there was a material difference between 
the effect of the proviso, and the accumulation which 
must take place during the minority of the ^tenant for 
life, the will designing not’fo give an absolute, but a life, 
interest in the accumulation ,* that the two clauses toge¬ 
ther might amount to this, that during the minority of 
every person entitled, (whether tenant for life, or in tail,) 
there should be accumulation; that a tenant in tail should 
not acquire an absolute interest till he attained majority, 
but should take subject to the previous trusts — the last 
clause being confined to tenants in tail only, because a 
declaration that a tenant for life should not be absolute¬ 
ly entitled was unnecessary; that the circumstance, tliat, 
in Lord Smithampton v. The Marquess of Hertford^ a term 
of one thousand years was created, subject to trusts of 
accumulation to be executed during different periods of 
the term, would not materially distinguish that case from 
the present, in which the trusts might extend beyond the 
period limited by law; that, under the clause declaring 
tliat tenants in tail should not be absolutely entitled, a 
person might, in the intention of the testator, be tenant 
in tail in possession, without being entitled to take the 
rents. 

At the close of the argument, his Lordship proceeded 
as follows: — 

The Lord Chancellor. 

1 shall not decide this case without referring to the 
authorities cited, but I have a strong inclination of opi¬ 
nion that it is impossible to declare that, at present, either 
the heir or the next of kin have any claim. The testa¬ 
tor undoubtedly meant, not only to exclude his heir and 

VoL. II. H h next 
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next of kin from all interest, but to render it impossible, 
that, during the minority of the grandchild, any part of 
this property should be applied even for the benefit of 
those for whom he eventually designed the beneficial en¬ 
joyment. Whatever may be thought of the morality of 
that intention, the question to be decided is, what is the 
law ? The scheme of the will is this; having first given 
pecuniary legacies, the testator then, in one clause, de¬ 
vises and bequeaths all his property, of whatever nature, 
(there can be no doubt, however, that the terms of a 
single clause may have very different effects, according 
to the nature of the property on which it operates,) in 
trust to sell, and to retain and pay the pecuniary le¬ 
gacies before bequeathed. He then proposes to create 
an accumulation fund during the minority of the persons 
whom he describes, expressing, in terms perfectly clear, 
that a person under the age of twenty-one years was be¬ 
neficially interested or entitled to the estate devised and 
bequeathed; and undoubtedly this is a clause of repeti¬ 
tion which directs the accumulation to take place during 
the minority of all the persons who should become en¬ 
titled. 


It has been argued that the legacies of 1000/. are con¬ 
tingent ; supposing that to be so, it will not prove that 
there were no vested interests in the corpus of the estate. 
The trust to accumulate for this purpose will not, more 
than a .trust for the payment of debts, prevent the vest¬ 
ing. This is a devise of the real and personal estate to 
trustees, who, subject to accumulation for a limited pe¬ 
riod, are, by the effect of this will, at the death of the 
testator, to stand seized and possessed for persons de¬ 
scribed. How can it be said that they are not to stand 
so seized and possessed, when the testator expressly says 
they are, and takes notice that the cesUii que trust is only 
of the age of five years ? 


We 
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We all know that, with respect to freehold estates 
given to a person and the heirs of his body, he is tenant 
in tail; but as personalty so given does not go to the^jbeir, 
the old rule of law, possibly to serve the intention, • is, 
that the donee, under the same limitation which gives 
the real estate to the heir of his body, takes it absolutely. 
The testator proceeds to limit to unborn grandsons, and, 
being aware that he could not limit estates for life, he 
limits to them and the heirs of their bodies, meaning that 
they should be all in this succession. He has then de¬ 
clared, that the persons named are by him considered as 
beneficially interested and entitled during their minority, 
although he has, in that very clause in which he so con¬ 
sidered them, directed that accumulation out of those 
estates in which tliey are so interested; and although he 
takes notice that the more immediate objects of the 
trusts are under the age of five years, and till twenty-one 
they could not make any alieniation; they (lid not, in 
that sense, take an absolute interest, because, at twenty- 
one, they would have a power of making it their own; 
but the testator seems tcj have recollected, that the limit¬ 
ation of the personal estate to them and the heirs of their 
body made it absolutely theirs ; so much so, that if an 
infant was born, tmd died in infancy, his administrator, 
not the heir of his body, would be entitled. 
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He has not said that they shall not be beneficially in¬ 
terested, but shall not be absolutely entitled. Had it 
stopped there, I should be glad to know whether there 
might not be many injuries for which the minors might 
have demanded compensation, or acts of ownership which 
they might have exercised, as telling timber; or whether 
timber felled by a wrong doer would not have belonged 
to them? Then follows the clause relating to the 
remoteness of the accumulation, and it concerns not 
the real estate. It is possible that some of the de- 

H h 2 visese 
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visees who have not attained twenty-one might leave 
issue. Then the personal property would have gone over 
if it^l^d stopped there; but the testator proceeds in the 
terms of the proviso, (a) 

It seems clear, on the language of the proviso, that, al¬ 
though the person was under the age of twenty-one years, 
the testator thought him tenant in tail in possession, 
otherwise it is nonsense. Certainly the testator means to 
say, that no person, tenant in tail in possession of the 
real estate, however beneficially he takes, shall take an 
absolute, unqualified estate in the personalty during his 
minority. Then, considering the period which may 
elapse before a tenant in tail may attain twenty-one, 
when, by virtue of both conditions, he is to take an abso¬ 
lute interest in the leasehold, two questions arise, whether 
the antecedent limitations are good, and the subsequent 
bad, or whether all without exception are bad ? 1 have 

had no difficulty about the real estate. We have heard 
in tithe causes of a dancing modus: this is a clause of 
accumulation of the same description. 

The question whicli I have to determine to-day is, 
whether, when tlie testator has saifl that the tenant in 
tail in possession shall not have an absolute estate in the 
personalty till he attains twenty-one, I am to say that 
the case is the same with the tenant for life, with regard 
to the real estate, the testator not having, as to him, said 
any such tliijig ? 

A further question is, whether, because the accumula¬ 
tion is directed with respect to some persons to whom the 
limitation is loo remote, it is not only void in itself, but 
shall defeat the effect of the other gifts ? In the cases 

(rt) Vide, ante, p. 434. 

of 
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of powers, the testator has meant to give a power which 
could be exercised among all the objects, and did not 
mean to give it if it could not be so exercised; bUthis 

‘Jt* 

testator expressly states the case to which he meant the 
proviso to apply; but he has not said that he meant it 
to apply to the case of the tenant for life. At present, 
therefore, the vested interest is in the eldest grandson: 
whether the heir at law or next of kin may not, at some 
future time, have an interest, is a question to be consider¬ 
ed when the event occurs. The life estate being good, it 
would not become me now to decide the validity of the 
ulterior limitations. If the whole devise was void, the 
heir, or next oi' kin, would have a right to call on the 
Court to make that declaration; but the whole is not 
void; and the present interest does not belong to the 
heir. The Court is not accustomed to declare the effect 
of trusts until the time arrives. 


In consequence of •Mrs. Martelli's death since the 
hearing, application was made for judgment. The Lord 
Chancellor observed, that his opinion on the argument 
was, that whatever might become of the subsequent 
limitations, the first limitation to tlic testator’s grandson 
was good, and that it would be very difficult to hold 
the next limitation bad. 


The Lobd Chancellor. 

There cannot be any fund for the present maintenance 
of the infant, unless the income is undisposed of prior to 
his attaining the age of twenty-one. If accumulation is 
well directed till he attains that age, then during the in¬ 
terval there is no fund undisposed of. The Court must, 

H h 3 tlierefbre, 
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therefore, determine whether the trust of accumulation 
is throughout bad, and if so, whether the accumulation 
bet^en the death of the testator and the time of the 
grandson attaining twenty-one is undisposed of; in 
which cas(f of ineffectual gift, so much as consists of 
rents and profits, belongs to the heir; and so much as 
arises*from personal estate belongs to the next of kin. 
It is very difficult to distinguish this case from Lord 
Sot(t/tampfon v. the Marquess of Hertford, The true 
doctrine seems to be, that, of a trust for accumulation 
which, prior to Lord Lotfghborcmg/i’s act, would have 
been good, so much as is now within the act will be 
good, but the excess will be bad; but if there be a trust 
for accumulation, and part of it would have been bad 
before the act, that part remains bad notwithstanding 
the act. — Lord Southampton v. the Marquess of Hert¬ 
ford, seems to have decided, that if property is given 
subject to a trust which is bad, the gift of the pro})erty 
takes effect exempt from the trust. The trust for ac¬ 
cumulation in this case, 1 think, bad, because it may last 
for ages. • 


JuJt/A. The Lord Chancellor stated, that he had again 
considered the case, and could not distinguish it from 
Lord Souihampton v. the Marquess of Hertford, 


April 22, 1820. — “ His Lordship doth declare, that 
the will of Thomas Holloway, the testator, &c. dated, &c., 
and the three several codicils of the testator, dated, &c. 
are respectively well executed and proved, and that the 
trusts thereof ought to be carriccT into execution, except 
in so far as the said will directs the laying out and in¬ 
vesting 
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vesting the dividends, interest, and annual proceeds of 
the stocks and securities in and by the said will directed 
to be purchased, with the surplus pf the said testator*^ per- v. 

sonal estate, after the paymentof his debts, funeral, anlf^tes- 
taroentary expenses, and legacies, and the resjt of his per¬ 
sonal estate j and also the clear yearly rents and profits of 
his real estates from time to time, and when, and sq. often, 
and during all such times, as any person or persons be¬ 
neficially interested in or entitled to his real or personal 
estates, under the trusts thereinafter declared thereof, 
should be under the age of twenty-one years, and the add¬ 
ing all such investments to his personal estate in order to 
accumulate the same ; And his Lordship doth declare, 
that such direction to lay out and accumulate the said 
rents and profits, interest and dividends, is too remote 
and void in law: And his Lordship doth declare, that 
the Defendant, the infant Horatio Francis Kin^sford 
Martelli is entitled in possession to the rents and profits 
of the said testator’s freehold, and copyhold, and lease¬ 
hold estates, and to the dividends, interest, and annual 
proceeds of his personal estate and effects, for and dur¬ 
ing the term of his natural life, with remainder to the 
first and other sons of his body lawfully to be begotten, 
successively, according to seniority of age, and the heirs 
of their bodies respectively, with such remainders over 
as in the said will and codicils in that behalf respectively 
contained.” The decree, after the usual directions for 
an account of the personal estate of the testator,, and the 
rents and profits of his real estates received by the 
Plaintiffs, proceeded thus: — 

“ It appearing that the Defendant Horatio Martelli^ 
the father of the said Defendants, the infants is dead, 
it is ordered that the said Master do inquire and state 
to the Court, by whom the said Defendant, the infant 
Horatio Francis Kmg^ord Martelli, has been maintained 

H h 4 since 
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since the decease of the said testator, and what sums of 
money have been paid in respect thereof, and by whom, 
and what will be proper to be allowed for his mainte¬ 
nance and education for the time past, and to whom; 
and also what will be proper to be allowed for his main¬ 
tenance and education, and out of what fund, for the 
time fo come, and to whom; and in making such al¬ 
lowance the said Master is to have'regard to the situa¬ 
tion and circumstances of the other Defendants, the 
younger brothers and sisters of the said Horatio Francis 
Khigsford Martelli ; and the said Master is to be at li¬ 
berty to make a separate report, &c. And the Defend¬ 
ant Ann HoUtmay, having elected to take the provision 
made for her by the indenture of settlement in the 
pleadings in this cause mentioned to bear date the 17th 
day of November 1798, in lieu of her dower, thirds, and 
freebench, in and out of the said testator’s freehold and 
copyhold estates, his Lordship doth declare, that the 
said Defendant Ann HoUaway, is barred of all claim in 
respect of suoh dower or thirds and freebench; and 
doth order, that the said Defendant do execute a proper 
and sufficient release of such claims, such release to be 
settled by the said Master. And it is ordered, that aU 
the costs, charges, and expenses attending the making 
and executing thereof be paid and discharged by the 
said Plaintiff out of the personal estate and effects of the 
said testator, 

“And his Lordship doth declare, that the said De- 
lendant Crqfl is entitled to the leasehold house and 

premises in Chancery Lanct given and bequeathed to him 
in ai;yl by the codicil of the said testator, bearing date the 
20th day of January 1816, for the remainder of the term 
of years now to come therein, from the death of the said 
testator, for his own use and benefit; and it being alleg¬ 
ed by the said Plaintiffs, the trustees, that the nature and 

circumstances 
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circumstances of the estate of the said testator require 
the application of a great proportion of time, by and on 
the part of the said trustees, for the due execution of the 
trusts of his said will, in regard to his estate, and that 
they cannot undertake to continue the execution of the 
trusts without the aid and assistance of the said Faithful 
Croft, as a co-trustee, he having, during the life t>f the 
said testator, had the principal and confidential manage¬ 
ment thereof, and being better acquainted therewith than 
any other person, and therefore it will be for the benefit 
of the said testator's estate that he should continue to be 
a trustee thereof; and the said Faithful Croft, alleging, 
that due attention to the affairs and concerns of the said 
testator will require so much of his time and attention as 
will be greatly prejudicial to his other pursuits and con¬ 
cerns in business, and therefore that he would not have 
undertaken to act therein, but under the assurance that 
an application would be made to this Court to authorise 
the allowance and payment of a reasonable compensation 
out of the said testator’s estate for such l^s labour and 
time, and that he cannot continue to act therein without 
such reasonable allowance being made to him, it is or¬ 
dered, that it be referred to the said Master to settle a 
reasonable allowance to be made to the said Faithfd 
Croft out of the said testator’s estate, for his time, pains? 
and trouble, in the execution of the stud trusts, for the 
time past, and, in settling such allowance the said Mas¬ 
ter is to have regard to the legacy of twdj^undred’pounds 
given and bequeathed to the said Faithful Croft by the 
said will of the said testator, on the execution of the 
trusts thereby reposed in him: and it is ordered, that the 
said Master do inquire whether it will be for the banefit 
of the said testator’s estate that the said Faithful Croft 
should continue to be a trustee under the said will, and 
to receive a compensation for the future employment of 
his time and trouble; and in case the said Master shall 

be 
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be of opinion that it will be for the benefit of the said 
testator’s estate that the said Faithful Crqfi should be 
con%iued a trustee, then the said Master is to settle a 
reasonable allowance to be made to the said FaitJful 
Croft therein (a); and the said Master is to be at liberty 
to make a separate report, : and it is ordered that the 
said Master do tax. all parties their costs, <§ c.: and it is 
ordered, that the same when taxed be paid to them by 
the said Plaintiffs, as executors, out of the personal estate 
and effects of the said testator, 

Reg. Lib. 1819, fol. 777—780. 


The following authentic note of Lord Chancellor 
Nolthigham*s judgment on a question intimately con¬ 
nected with the doctrines discussed in the preceding 
case, is extracted from his Lordship’s MSS. 


CHARLES HOWARD, Plaintiff, i;. HENRY 
Duke of NORFOLK, & al. Defendants. 

This case had been largely argued and debated at 
bar last term^ Serjeant Ma^7iard and others, for the 
Plaintiff, and Mr. Polkxfen and others, for the Defend¬ 
ants, in the presence of tlie three Chief Justices, whom 
I called to my assistance; and now this term we de¬ 
livered our opinions. The three Chief Justices were for 
theJJefendants, and advised a dismission if) ; I was for 
tlie Plaintiff: my argument was as follows; >— 

(а) lirocksopp v, Barnes, 5 ported 5 Ca. in Cha. 14, et seq. 

Mndd. 90. 2 Rep, in Cha. 121. 

(б) Their arppieats are re- 

Tliis 
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This is the case. The Plaintiff, by his bill, demands ISIS. 

the benefit of a term for 200 years in the barony of 

Greustockf upon this case. ». 

Holloway. 

Henry Earl of Arundell, father of the Plaintiff and Howard 

* y 

Defendant, had issue six sons, Thomas, Henry, Charles, 

Tdward, Francis, Bernard, and one daughter, the Lady No^olk. 

Katherine. Thomas Lord Matrevers, the eldest son, 
being non compos mentis, care is taken to settle, by advice 
of counsel, the estate and family, as well as the present 


circumtances of it would ^dmit. 

Whereupon, two indentures arc made, between the 
Earl of Arundell, of one part, and the Duke of Rich¬ 
mond, the Marquess of Dorchester, the Lord Howard of 
EstrieJe, and Sir Thomas Hatton, on the other part, and 
both these indentures bear the same date, 21st March 
1647. By one of these indentures the estate in law is 
convej'ed to them and their heirs, to these uses, viz. to 
the Earl for life, remainder for 99 years, *o trustees, to 
raise 8000Z. portion for’the Lady Katherine, remainder 
to the Countess for life, all which estates are spent; re¬ 
mainder for 200 years to the Duke, Marquess, ^c., in 
trust, as by another indenture of the same date is de¬ 
clared ; remainder unto Henry, and the heirs mule of 
his body begotten, with like remainders to Charles, Ed- 
ward, Francis, and Bernard, successively, with power of 
revocation. Then the other indenture declares the trust 
of the term for 200 years in this manner, viz. that it 
should attend the inheritance so long as Thomas Lord 
Matrevers, or any issue male of his body should be liv¬ 
ing ; but if 7'homas die without issue male in the life of 
Henry, not leaving his wife enseint with a sum, or that, 
after the death of Thomas, by the failure of issue male of 
Thomas, the dignity and honour of Earl of Arundell do 
descend upon Flcnry, then Hemy shall have no farther 

benefit 
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benefit of the term of 200 years, but the benefit thereof 
shall redound to the other younger children, or their 
issijes in manner following, viz. to Charles, and the heirs 
male of his body, with like remainders in tail to Edward, 
Francis, and Bernard, successively. 

These indentures were sealed and delivered in the 
presence of Sir Orl. Bridgman, and John Alcorn and 
Edward Alcorn, his two clerks, who have subscribed 
their names as witnesses, which is to me a demonstration 
that the deeds were drawn Ky Sir Orl. Bridgman him¬ 
self. After this the contingency happened, and the earl¬ 
dom of Arundell did descend unto Flenry the now Duke 
of Norfolk, Thomas being dead without issue male. 

Then the Marquess of Dorchester, being the surviving 
trustee of the term, assigns this term to Marriot, in 1675, 
upon the same trusts, and Marriot assigns to Henry, the 
Defendant, so the term is merged. 

To excuse the Marquess of Dorchester for co-operating 
in this manner, it is said that the tenants would not re¬ 
new unless the estate were transferred to a younger man, 
for fear of paying a new fine after the Marquess’s death. 
But nothing can excuse Marriot from a palpable and 
wilful breach of trust, if Charles have any title at all to 
the benefit of this trust. 

Therefore the labour of this case is to overthrow 
Charleses title, 1st. as void in the original limitation, 2d, 
as b(^ing avoided, if not by the merger, at least by the 
cogrf'^on recovery which was afterwards suffered by the 
Duke. If the estate be void there is no harm done; but 
if it be only avoided by the surrender of Mairiot to the 
Defendant, perhaps all they who had notice of this trust, 

and 
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and have wilfully procured the defeating of it, may be 
liable to answer for it. 

These kind of defences do not seem to me to be very 
consistent; for, if the Defendant’s counsel had* been very 
clear in their opinions, that the limitation to Charles was 
void, why did they advise the Duke to take so much 
pains to procure a surrender and extinguishment of the 
term, and further, to bar it by a common recovery ? For 
now it is come to this point in law, that unless the li¬ 
mitation to Charles be void, all other means to defeat him 
of it will be ineffectual. I am in a very great streight by 
the advice which hath been given me; tor as on one side 
I may safely concur with the three Chief Justices, since, 
if 1 should err in so doing, I should err very excusably, 
because 1 should crrarc cum pairihiis^ so on the other 
side, where the decree must be mine, and 1 alone am to 
answer for it, I dare not (notwithstanding the reverence 
1 have for their advice) pronounce a decree in any case 
where I cannot concur with it myself. 

The main inquiry is, whether the limitation to Charles 
be void? Wherein these things arc plain; 1st. The 
term in question, though it were attendant on the in¬ 
heritance at first, yet, after the contingency happened, 
it is severed and become a term in gross. f?d. The trust 
of a term in gross can be limited no otherwise in equity 
than the estate may be limited in law. 3d. Tlie legal 
estate of a term for years, whether it be a long or a short 
term, cannot be limited to any one in tail with a re¬ 
mainder over, for this tends directly to a perpetuity. 
4th. Nay, if a term be limited to a man and his isstue, 
and if that issue die without issue, the remaintler over, 
though the issue of the issue take no estate, yet, because 
the remainder cannot commence sooner than till issue 
tail, which is foreign to expect, the remainder is void, 

tor 
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18 IS. for tins also tends obliquely to a perpetuity -—13 Car, 2. 

Perce and Reeves’s case (a). 5th. Further, yet if a term 
V, be limited to a man for life, with contingent remainders 
Ho llow ay. second, third, and tenth son in tail, remain- 

Uoward der over, jthougli the contingencies never happen, yet 
The Duke of the remainder shall never take place, for the mere in- 
KorfolJc. teutidH to create a perpetuity made all void — 16 Car. 2. 

Sir William Backhouse’s case if)). 6th. And Burgees 
case (c)f 26 Car. 2., went a step further, for there the 
trust was to the husband for lile; remainder to the wife 
for life; remainder to the firl^secon<l, third, and tenth 
sons in tail ; remainder to their daughters, having then a 
daughter, Elizabeth, in whom that remainder might vest; 
yet adjudged, that a remainder to daughters after unbe¬ 
gotten sons, was void, though no sons were then born; 
and the administratrix of the husband carried away the 
term, for still this looks like a perpetuity. 7th. Never¬ 
theless, if a term be limited to one for life, with twenty 
several remainders for lives to other persons successively, 
who are all alive and in being, so that all the candles are 
lighted together, tliis is good enough, though it be a 
possibility upon a possibility, as was ruled — 13 Car. 2. 
in Alford’s case ; nay, if a remainder be limited to a per¬ 
son not in being; as, to A for life; remainder to B for 
life; the remainder to the first issue male which B shall 
have for life; though this be a contingent upon a con¬ 
tingent, yet it being only a contingency for life, this also 
is good, as W’as ruled, 14 Car. I. Cotton v. Heath (d) j 
for to limit a possibility upon a possibility, or a contin¬ 
gency upon a contingency, is neither unnatural nor ab¬ 
surd ; but the rule which is laid down to the contrary 

^Pollexfen, 29. fen, 40. Rep, Tev^p. Fmch, 91. 

(A) BacJdiovse v. Bellingham, 1 Ca. in Cha. 229. 1 Mod. 114. 

Pollexfcn, (d) Pollcxfen, 26. 1 Eg. C a. 

(e) Burges V. Burges, Pollc.v- Ab. 191. 


by 
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by Popham in the Rector of Chedin^ton*s c^e (a)# looks 
like a reason of art, but hath nothing at all of true 
reason in it; and I have known that rule denied 
at law; and my Lord Coke himself denied that rule, 
when he was Chief Justice, as you shall find* 13 Jac, 
B, M. Blajii^brdi and Blandf(yrd's case (5); for however 
that rule may hold in some cases, yet, if it should pass 
for a general rule, my Lord Coke says it would shake all 
common assurances; and he cited Paramour v. Yardly*s 
case (c) as a judgment in point, that the devise of 
a term was good, though ^Iwere with a possibility upon 
a possibility; and indeed every devise of a term is so. 
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These conclusions thus laid down, are only prelimi¬ 
naries to the main debate; and though by these conclu¬ 
sions we maj' see what the law is in all those cases which 
do any way border upon the present question, yet now 
^tis fit to speak to the question itself, as it stands alone, 
and is distinguished from all these preliminaries; and 
then the point is this : — 

• 

The trust of a term for 200 years, in the barony of 
Greystockf is limited to Henry in tail, proviso, if Thomas 
die without issue male in the life of Hemy, then it shall 
go to Charles in tail; remainder in tail to Edipardf 
Francis, and Bernard, successively. And w'hether this 
be a good limitation to Charles in tail, is the question ? 
For the last remainders to Educard, Francis, and Ber¬ 
nard are certainly void. 

It hath been said at bar, that the limitation to Charles 
is void too, because it is a possibility upon a possibly; 
but this reason, as hath been shown already, is op^o 
moment at all, because indeed it is impossible to limit 

(a) 1 Cq. 153. Moor. 478. 3 Buhir. £)8. Godb. 266. Cro. 

IJi) 1 RoUe,5\^. ilibor. 846. Jac.594. 

(c) Ploiod, Comm, 539, 

any 
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any remainder of a term after a life; but it will 6e in 
effect a possibility upon a possibility. It hath been said, 
too, at the bar, that the proviso by which Charleses in¬ 
terest doth rise is void, because the nature of a condition 
is to determine all the estates; and here the proviso deter¬ 
mines only the estate of Henry; whereupon it hath been 
compared to Sir Anthony Mildmajfs case, Co. L. 6. (a), 
where a proviso to make the estate tail cease, as to one 
brother, and go over to another, is void. Never was 
rule or case worse applied, for here the proviso does as 
it should do, viz. it doth di^rmine all the estate to 
which it is annexed. Observe, thei*e is no proviso at all 
annexed to the legal estate of the term ; but there are 
two equitable estates built upon that term by way of 
trust; the first is a trust attendant upon the inheritance 
in Henry^ and to that only is the proviso annexed, and 
that is entirely determined; the latter is a new trust in 
gross, which is to rise by the proviso, and ergo, could 
not be defeated by it. But the matter chiefly insisted on 
is,’ that the limitation to Charles is against the rules of 
law, and tends directly to a perpetuity. If tliis be so, 
there needs no other reasons or arguments to destroy it, 
for the law hath so long laboured to defeat perpetuities, 
that now it is become a sufficient reason of itself against 
any settlement, to say it tends to a perpetuity. Let us, 
ergo^ examine what a perpetuity is, and how far that is 
here introduced, or any other rule of law broken. A 
perpetuity is a settlement of an estate, or interest in tail, 
with such remainders over, that no act or alienation of 
the present tenant in tail can never bar those remain¬ 
ders ; but they must continue perpetually, and be as a 
cloud hanging over the present possession : such perpe- 
tu^es fight against God, by affecting a stability which 
human providence can never attain to, and are utterly 
against the reason and policy of the common law. 


{a) 6 Co. 40. Moor. 632c 


But 
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But future interests^ or springiug uses or trusts, or 
eic^tpry remainders, which are to emerge and arise 
upon contingencies, are quite out of the rule and reason 
of perpetuities, and out of the danger of them too, though 
they are not dockable by recovery, nor capable of being 
barred, especially if the contingency be not remote, nor 
of long expectation, but such as will wear out in f short 
time. Examine this a little in case of a freehold, and then 
see how it will hold in case of a term, or the trust of a 
term, which, whether it be a longer or a shorter term, I 
agree, makes no differei^, In the first place, ergo, I 
utterly deny that rule which hath been laid down by 
my Lord Chief Justice North, viz. that where no present 
remainder can be.limited, there can be no remainder 
upon any contingency; for there is no clearer rule in law 
than this, that there can be no remainder limited upon an 
estate in fee, 19. H, 8. Dyer 4.; yet public reason and 
the convenience of common assurances have found a way 
to pass by this rule, as well by way of limi|ation of use, 
as by way of devise; and, ergo, if the father limit an |ise 
to himself and his heirs, until a marriage ha|ipen, and 
then to the son and his Tieirs, this is a good fee upon a 
fee, by common experience; so a devise to a man and 
his heirs, and if he die without issue before twenty-one, 
or living B., to B. in fee, this is u good foe upon a fee (a), 
as hath been resolved 18. Jac. Pells owiS. BromCs case, 
22. Jac. {b) a point in the Herjeanfs case (c), Hall and 
Deering, in 59. (d), Hanbury and Cocicrell 51. {e). Jay 
and Jay, yer Bolle et Curiam (/), and this had been re- 
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(«1" But ifit hatl been said, and (^) Cro. Jac. r>i)0. JiruIgH. 1. 
if he die without heir living i?., 2 RoUe, 196. 216. Godlf. 282. 
to B. in fee, this would not pre- Palm. l.’51. 
vent the escheat,per North; for- (c) 2 Ro/tr, 422. « 

tatse case stands upon a different (d) Hardr. 148. 

reason, tarnen quaere, quia vide- (e) Hardr. 150. 

itir ntihieadem mtio et eadem lexP (/) Style, 258. 274. 

li 


VoL. II. 


.solved 
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solved long b^bre in 30^ Mlh, Hind v. Sir John I^on {q), 
and with the reason of these resolutions agree 38. EUx, 
Ftdmet'slon and Stemrd*s case (5), and 43. Eliz. Wellock 
and HarmonJs case («), cited Co. 1. 3. Boraston^s cme*(d) 
For where the contingency expires in a little time, the 
inconvenience Can neither be great nor long, nor is tliere 
any danger of a perpetuity. This is agreed by dl fai 
cases of an inheritance, but they say a lease for years, 
which is but a chattel, will not bear such contingent li¬ 
mitations, nor admit of such springing trusts, by reason 
of the exility and meanness ^l^he state. Now as to this 
point, the difference between a chattel and an inheritance 
is a difference only in words, and not in the reason or 
nature of the thing, for the owner hath ^as absolute a 
power over his lease as over his inheritance; and, ergo, 
where no perpetuity is introduced, nor any visible incon¬ 
venience appears, there no rule of law is broken. And 
the reasons to support the springing trusts of a term, as 
well as the springing uses of an inheritance, are these: 

Eirsl. Because many men have no other estates but 
what do consist in leases for years, and, ergo, it were not 
only hard, but very absurd, to disable the owner of such 
an estate to provide for the contingencies of his family, 
especially such contingencies as are neither foreign nor 
remote, or of long expectation, but within view and 
prospect, as it were, and so will quickly be. at an end. 
Such a, contingency is that in this case, viz. the death of one 
man before another, &c.; and put the case, the lessee for 
years being to marry his son, assigns his term to J., in 
trust, for himself, his executors and administrators, until 
a marriage happen, during the father’s life, then in trust 
for the married couple, is this springing trust void ? How 

(a) 2 Leon.ll. 5 Leon.Gi, 70. (c) Cro. El, 204. 2 Leon. 114. 

(i) Cro. Jac. 592. (d) S Co. 20. 


many 



Oil»E« m OHAJJOBRY* 

iHfliny gtttleMents will that defeat? So a i^ringh]^ lietist 
gobd in that ease, why not in this too ? 

Secondly, The limitation to Charlies k upon this con- 

tlngency: —If Thomas die without isette m^le, living 

Hettryi SO that the earldom of Armdell descend upon 

Henry, which \tas a common and natural possibibility. 

Noiv if the limitation had stopt at these words, “ If Tho- 

mds die without issue malcj” it could but have been void 

ill that case j but if the addition of these other words, 

♦ ^ 

“ living Henry, so that tbi earldom descend,” have not 
mended the matter^ but that the limitation be void still, 
then all this additional clause goes for nothing, whith 
were Very absurd* 

Thirdly. Which I take to be unansVirerable, alid which 
I ground ttpcm Something that fdl ftoni my Lord Chief 
iasixocsTembtHm: suppose it had B^en said, if Thomas die 
without issue,* living Henry, not only the trust to Henry, 
but the very lease itself for 200 years should cease, and, 
in such case, a new tergi should be created for other 
200 years, to vest in the same trustees for the benefit of 
Charles, in tail, no man can doubt but this new lease 
would haVe been good; and iliy Lord Chief Justice 
Pekherton confesses, that this Way the intention of the 
Earl of ArUndell might have taken effect; Then I would 
be glad to hear a tolerable reason why may not a new 
springing trust be limited upon the same lease, as well as 
a new spritlgirig lease upon the same trust ? Surely to 
deny this were to make a distinction without a difference,* 
nay, I will be bold to sUy, that a new Springing lease is 
the harder case of the two, for it hath a direct tende^y 
to a perpetuity, if such a practice be allowed, and is 
much more inconvenietit than a new springing trust upon 
the same lease can be. 

I i 2 Fourthly, 
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Fourthly, No reason at all is ^ven why this may not 
be; but that the law hath so mean a consideration of a 
term for years, which is but a chattel interest, it will 
never suffer such contingent limitations to be built upon 
it. NoWj as this is no reason in any other part of the 
world, so it is a reason that by this time begins to be 
quite exploded out of Westminster Hall, and most cer¬ 
tainly can never take place in Chancery. There was a 
time when this reason did so far prevail, that all the 
judges of England being assembled in Chancery, for the 
assistance of the Lord Chancellor Rich, declared the 
law to be, that if a lease be devised to A. for life, and if 
A. die, living B., B. to have the residue of the term, this 
remainder is void; for in the consideration of the law 
the life of a man was a greater estate than any lease for 
years, though A. had the whole term, so it was ruled, 
6 Edwd. 6. lyyci', 74. And the same opinion'held current 
in other cases, until 10 Eliz, Dyer, 277. But this being 
a reason against sense and nature, it was impossible for 
the world to be long governed by it; and ergo, in 
IS Eliz. Dyer, 328, the matter began to be a queerey 
and in 19 Eliz. Dyer, 358, it was adjudged the re¬ 
mainder was good, which is the same case with Welden 
and Elkingtmds case in the Commentaries, PUmden, 519. 
When the Chancery saw the judges of the common law 
begin to govern themselves by the true reason of the 
thing, and not by the vulgar reason of the books, they 
took a course to fix the judges in this opinion; for then 
it began to be a common suit in Chancery, for him who 
had the remainder of a term to exhibit his bill against 
the devisee for life, to compel him to put in security, 
not to bar the remainder; and it was often so decreed, 
2<3 Eliz. Price v. Jones (a); and again by my Lord El¬ 
lesmere, 5 Jac., Cole v. Moor, Sir Francis Moor, 806, 
PI. 1093. At last, to prevent a Chancery suit, viz. 


(o) Toth. 122. 


7 Jac.i 
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7 Jac,, Matthew Manning's case («), and 10 Jac,y Lam- 
pefs case(6), the judges came to be uniformly agreed,’that 
the remainder was good by way of executoiy devise, and 
that the devisee for life could not bar it So now, at 
last, notwithstanding the exility of a term, and ihe mean¬ 
ness of a chattel interest, there may be a devise of it for 
life with executory remaindersbut it is true, the judges 
did not wisely refuse to enlarge this rule to executory 
devises in tail, with remainders over, for that were di¬ 
rectly a perpetuity; yet, why they should refuse to ad¬ 
mit of a devise without such contingent limitations or 
trusts, which do not lead to a perpetuity, nor are 
attended with any inconvenience, is' hard to under¬ 
stand, nor is any reason given but Child and Bayhfs 
case, (c) 
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Fifthly. In the last place, ergo, since all that 
hath been, or can be, materially objected, is reduced to 
the single and naked authority of Child and Bayhfs 
case, it will be fit to see, 1st. What Child and Bayltfs 
case is; 2d. How far this authority ought to sway the 
present case. 1st. If that case were as it is reported by 
Serjeant Rolle, then it is nothing at all to this question, 
for there the case is said to be this; A term of seventy- 
six years was devised to the wife for life, remainder to 
William Heath, the son; proviso, if William die without 
issue during the term (not during the life of Thomas,) 
Thomas should have it; adjudged a void remaindcJr. Of 
this there can be no manner of doubt, for it is the com¬ 
mon case of a remainder after an entail of a term, and a 
direct perpetuity, and the case hath often been cited to 
this purpose, and generally hath been taken in West-^ 
minster Hall to import no more, though of late it hath 
been more narrowly looked into. 

(c) 2 RoUe,129. Pa/m. 48.355, 

JV. Jones, 15. Cro. Jac, 459. 

I > 3 g. If 


(а) 8 Co. 94. 

(б) 10 Co. 46. 
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2. If the case were as it is reported by Justiee JoneSi 
vh. if William die without issue, living Thomas, then to 
go to Thomas, and still adjudged a void remainder, then 
it is a direct authority in the very point. But the case is 
not altogetlier as Justice Jones hath reported it, for I have 
The IMe 0 / seen a copy of the record upon this occasion; and by the 
Norfolh. there is no book in the law so ill corrected, and so 

grossly misprinted, as Justice Jones's Reports. 3. The 
trhest report of this ease, and that which comes nearest to 
the record, is the report of Justice Crake, and with him 
agrees Seijeant Molle, in his abridgment, tit. devise, 612., 
and there the ease was | a term of 76 years was devised 
unto Dorothy, the wife, for life j remainder to William, 
and his assigns, for all tlie residue of the term, proviso, 
if William die without issue living at the time of his 
death, that Thomas shall have it, adjudged the remainder 
void. 


This also is in effect the present question, but yet it 
must be observed, that the resolution there went upon 
several reasons which are not to*be found in this case, as, 
1. WiUiam having the term to him and his assigns, there 
could bo no remainder of it to Thomas, of which woi-d as¬ 
signs Justice Jones takes no notice. 2. Dorothy, the de¬ 
visee for life, was also executrix, and she did assent, and 
grant the remainder to WiUiam, both which reasons Ser¬ 
jeant BoUe, in his abridgement, lays hold of, 8. WiUiam 
might have assigned his inte^'cst, and then his assignee 
must have held it till William died without issue, after 
which there could be no remainder. 4. might have 

had issue, and that issue might have died without issue, 
living William, and then a remainder to Thomas, after 
such a possibility, was foreign to expect. 3. The record 
goes a great deal farther, and says, if Thomas die without 
issue living at his deaths then it shall go over to daugh¬ 
ters ; which vr^s a plain fiffectation of a perpetuity, by 

multiplying 
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muldplying eontmgeticies. 6. It appears by the re* 
cord, that the lease for 76 years was made 1 and 2 Fhi^ 
Up and Mcfry i the father’s will was made 10 W,iz,\ the 
grant and assignment by the mother and executrix to her 
son William was 2i> EUz .; the son William ce-assigned 
all to his mother in 31 Eliz»f and died; the mother livai 
till 1 Jac,; Thofnas, the son, never set on h>ot his pretence 
to the remainder till 14 Jac., before which time there had 
been six several assignments to purchasers, and die iMst 
pnrehuser had renewed with the Bishop of Worcester ; no 
wonder then if, after so long an acquiescence by Thomas, 
and when there were but a very few years to come of 
that lease where|j||f Thomas claimed the remainder, die 
judges held hard upon him, and chose rather to declare 
Thomais, remainder void, than to disturb so many trans¬ 
actions amongst purchasers. 

2. But now, allowing that Child, and Bayly's case were- 
as full an authority for the Defendant as he could wish, 

I say, then, that Child and Bapli/s case stands alone, and 
that it was never so resolved, before nor since. Nay, the 
contrary hath been resolved since; and first, the case of 
Cotton and Heath, 14 Car. 1. Bolle. Devise 612 (a) seems 
contrary to it, for there a terra was devised to A. for 
eighteen years, remainder to B. for life, remainder to the 
eldest issue male of B. for life, resolved by Jones, CroJee, 
and Barkl^, that this second contingent remainder was 
good, because this second contingency lasted no longer 
than during one life. But the most clear and direct re¬ 
solution in the point, was the case of IVood and Sanders, 
21 Car. 2., in this Court, Julj/ 1669* (h) The case was 
this. The trust of a long lease was limited, and de¬ 
clared thus; to the father for sixty years, if he live so 

(a) PoUexfen, 26. 1 Eq. Ca. (A) Piillexfen, 55 1 Ca. in 

A6. 191. Cha. 131. 


nil* 

Vf 

BouovAVt 

Hmard 

V« 

BuketJ 

Finfelk. 
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1818. long, then to the mother for, 60 years, if he live «o. 
long, then to John and his executors, if he survive father 
V. and mother, and if he die in their life, having issue, to 
Ho itow AY. issue, but if he die without issue, living father and 

Howard mother, remainder to Edward^ in tail, remainder to JVi- 
The l^e of cholas, in tail; John dies without issue, living father and 
NotfoU. mother, resolved the remainder to Edward was good, for 
though the whole term might have vested in John and 
hia^lssue, if he had survived father and mother, yet, that 
contingency never happening, and being a contingency 
which would wear out in a little time, the remainder w^ 
good, by the uniform opinions of Lord Bridgmanf Cttstos, 
Twisden and Ramsford, which is as gpntr^y to Child 
and Bayly\ case as can be; so that though I may 
seem to be singular in my opinion this day, yet I take 
myself to be supported in the reasons I go upon by seven 
great men, viz. Lord Caoerdry, Jones^ Croke, and Bark- 
ly. Lord Brid^an^ Twisden and Bxiinrford. Thus we 
see the opinion of Sir Qrl, Bridgman, when he was a prac- 
tiser, and drew this deed, continued^ with him when he 
was cusios, and to judge upon oath; and it is due to the 
memory of his great man to acknowledge him a person 
very eminent both for learning and integrity. 

It hath been urged at the bar, Where will you stop 
if you do not stop at Child and Bayhf% case ? I answer, 

1 will stop everywhere when any inconvenience appears, 
no where before. It is not yet resolved what are the 
utmost bounds of limiting a contingent fee upon a fee; 
and it is not necessary to declare what are the utmost 
Imunds to the springing trust of a term, for whensoever 
the bounds of reason or convenience are exceeded, the 
law will quickly be known. * 

I have done with the legal reasons of this case; the 
equitable reasons are much stronger. 1st. It was pru¬ 
dent to take care, that when the honor descended upon 

Henry, 
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Hienty, a little better support should be provided for 
Charles, the next brother. 2d. This prudent care was 
the edect of a ddiberate consultation of the whole family 5 
after advising with learned counsel upon it. ,Sd. Though 
it were uncertain whether Tk(mas would die, living 
Henry, yet it was nearly certain, that whenever Thomas 
did die he would die without issue ; for it so much con> 
cemed the honor of the family not to have it propagated 
by him, that care was taken so-* to keep* him that 
might never marry till he was recovered. 4. It is a 
very hard thing for a son to tell his fether that the pro¬ 
vision made for his next brother is void; and it is yet 
harder to tei|.hin»so in Chancery, especialiy where the 
reasons for making the conveyance void are not gross 
and apparent, but depend upon such a nicety and subtlety 
of law, as will justify different opinions. 

2. The last retreat of the Defendant in this case is, 
to the common recovery, by which, and by the merger 
of the term, the legal estate for 200 years is barred and 
gone. This point is not worth speaking to, for whether 
the law be so or not, is not material, because the trust of 
the term, if well limited unto Charles, whatsoever hath 
been done to break in upon this trust and to defeat it, 
by them who had notice of the trust, and were privy to 
it, though it be never so good in law, yet it ought to be 
set aside in equity; and in this we all agree in opinion. 
Now, in this case neither the Duke nor Mr. Marriot 
could be ignorant of the trust limited to Charles; and 
if Thomas Duke of Norfolk were dead in October 1774, 
or before the Marquess Dorxhester assigned to Matrioi, 
or Marriot to the Defendant, and before the recovery^ 
suffered, then they must needs know that the trust was 
actually attached and vested in Charles at that very 
time when they went about to defeat it And if an heir 
will either enter upon the trustees, or procure the trus¬ 
tees 


m 
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Jews are not 
entitled to the 
benefit of the 
Bedford 
charity. 
Whether that 
question could 
TO decided on 
a petition pre¬ 
sented under 
the statute 52 
Geo. . 3 . c. 101. 
Qucerc. 


tees to relea$e in breach of trust, he himself is bound to 
make good the trust; nay, the land stands charged with 
the trust in the hands of the heir, and he alone may be 
sued without making the trustees parties, as was twice 
resolved by my Lord Bridgeman Custos s once in M, 29. 
Cur, 2, Anno, 1690, in the case between Spencer and the 
Earl of Thomond ,« and again in the same term in aiir 
other case between tTackson and Jackson, But here the 
heir, and Marriot the trustee, are both Defendants. 
Wherefore there ought to be a decree for the Plaintid j 
1, For his quiet etypymept during the residue of the 2P0 
years, 2, For an account of the profits since the death 
of Thmnas. 3 . The Duke and Marriot l^h to be re¬ 
sponsible to the Plaintiff, Nevertheless, I^ave so great 
a respect for the contrary opinions of the three chief 
justices, that I will not presently suffer this decree to 
pass, but will suspend my opinion for some time; and, 
possibly, considering how many assurances may be 
shaken, and how many noble tamilies may be concerned 
ip the consequences, if spch kind of settlements be over¬ 
thrown* it piay be fit, at last, adjourn this case into 
Parliament fnr diff culty. But of this I declare nothing 
at present, (a) 


Ip the Matter of the Masters, Governors, and 
Trustees of the Bedford Charity. 

petition of Joseph L^n, of the town of Bedford, 
in the county of Bedford, Sheba Lpou his daughter, 
Michael Joseph, of the sapie place, Samuel Samuel, 
Jo^pk Cohen,, Isaac Jjyfm Qoldsmid, Isaac Selig and Alex¬ 
ander Jjcvi, of the city of Londcni, Esqrs., five of Uie 

(a) Lord Nottingham's final ship’s MSS. contain no note, muy 
judgment, of which his Lord- be found in 3 Ca. m Cha. 47. 

elders 



m m 


el4er^ of the cciBgyegation of the Ofttch 
Jewsi essewWing at the Great Syi?agQg«e in 
Pkpe, anU Levi Salomons, Moses Levi N^wfon, 
Salomons, Baphael Baphael, an4 Michael J^hraham LevSh 
of the city of London, Esiqe., five of the elders of the 
congregation of the Dutch and German Jews assembling 
at the New Synagogue in Leadenhall Street* stated* That 
bis late Majesty King LirnTd dm Swth, by his letters 
patent, under the Great Seal of En^lw%dv bearing date 
the 15th day of J^gush in the siatth year pf his reign* 
on the petition of the mayor, bailiffs, burgesses and 
commonalty of the town of Bedford, to him made for 


the erecting ^ nd 
there, for the education and instruction of children and 


establishing a free and perpetual school 




Iti ra llasie^ 
&C. of tb« 
BsajuiRa; ^ 
Ckabzxv. 


youth, did grant and give licence for him, his heirs 
and sucpes.sorS| to the mayor, bailiffs, burgesses, and 
commonality pf the town of Bedf ord, and tlt^m SVlPcesr 
sors, that they or their successors, might und ^ould 
make, erect, ground, and establish a free and perpetual 
school in the town of Bedford, for the education, instU 
tution, and instruction rf)f children and youth in gram¬ 
mar and good manners, to endure for ever after, the 
school to be pf one muster and pne ushorj and thp 


wardens and fellows of Neio College ip Oxford 
thereby constituted visitors of the grammarrschooil, and 
nominators and admitters of the masters and ushei', 


with power tp remove them for just causes, and to 
appoint others tQ act in either station; and to the end 
that the intent pf the mayor, bailiffs, ^c., should take 
better effect, his said majesty, by the said letters patent, 
did grant and give licence for him, his heirs, and sue-; 
Cessors, to the mayor, bailiffs, &c., that they or their 
successors might have, enjoy, and receive the lordships, 
manors, and tenements, &c. and other possessions what¬ 
soever, to the yearly value of 40/. above cha?ge$. and 
reprises, of the gift, grant, legacy, demise, pr asaign^ 
ment of any person or persons whatsoever, though the 


same 
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^ same lordships, manors, &c., were holden of the king 
/»r» Masters,.*” or otherwise, mediately or immediately, or of 

&c. of the any other person or persons, to have and to hold to the 
CuAAiTY. same mayor, bailiffs, &c. and their successors, m and 
to the sustentation of the master and usher, and for the 
continuance of the school for ever, for the marriage of 
poor maids of the town, and for poor children there to 
be nourished and informed, and also of the surplusage 
coming or remaining of the premises, to distribute in 
alms to the poor of the town for the time being, (a) 

The 


{a) The following is a copy 
of the letters patent: — 
Vivat Rex 

Edwardus sextusDei gratis 
Anglise Franciae et Hiberniae 
Rex, fidei Defensor, et in terra 
Ecclesiae Anglicanae et Hi¬ 
berniae supreraum caput, om¬ 
nibus ad quos presentes lit- 
terae pervenerint salutem. 
Sciatis quod uos ad humilem 
petitionem maioris, ballivo- 
rum, burgensium, et commu- 
nitatis, villae nostrae Bedford, 
nobis pro liberi et perpetuS 
scola ibidem erigend. et sta- 
biliend. exhibit, pro institu- 
tione et instructione puero- 
rum et juvenum, de gratis 
nostrSk. special!, ac ex cert^ 
sciential et mero motu nostris, 
Nec non de advisamento con- 
cilii nostri, concessimus et 
licenciam dedimus, ac per 
presentes concedimus et li¬ 
cenciam damus, pro nobis et 
heredibus et successoribus 
nostris, quantum in nobis est. 


dictis maiori baffiyis burgen- 
sibus et comnimiitati dictae 
villffi nostrae Bedford, et suc¬ 
cessoribus suis, quod ipsi aut 
successores sui quandam li- 
beram et perpetuam scolam 
grammaticalem, in villas, nos¬ 
tra predicta, erigere, facere, 
fundare, et stabilire, possint et 
valeant, pro educatione, insti- 
tutione, ct instructione pue- 
rorum et juvenum, in gram- 
matica litteratura et bonis 
moribus, pcrpetuis tempori- 
bus futuris duratur. ac Sco- 
l.am illam fore de uno magistro 
sive pedagogo, et uno subpe- 
dagogo sive Hypodidasculo, 
pro perpetuo continuatur, 
et ut dicta intcntio predic- 
torum maioris ballivorum bur¬ 
gensium et communitatis 
villae predictae, mcliorem ca¬ 
piat effectum, de uberiori 
gratia nostra concessimus et 
licenciam dedimus, ac per 
presentes concedimus et li¬ 
cenciam damus, pro nobis lie- 

redibus 
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The petition farther stated, that by indenture, dated 
the 22d Ap'iI in the 8th year of the reign oiElizabeth^ 

and 


1318. 


In rie'Mitftars, 
dec. of the 
Bedfobd 
Chauty. 


redibus et successoribus nos- 
tris predictis, quantum in 
nobis est, predictis maiori bal> 
livis burgensibus et commu- 
nitati villae nostrae predictae, 
quod ipsi aut successores sui, 
dominia, maneria, terras, tene- 
menta, redditiis, revei’siones, 
revencoes, servitia, etheredi- 
tamenta quMCunque, el alias 
possession^^uascunque, ad 
annuum valorem quadriginta 
hbrarum, ultra omnia onera et 
reprisas, ex dono concessione 
^egacione diraissione vel as- 
signatione, cujuscunque per¬ 
sona; sive personarum qua- 
rumeunque, ea eis dare con- 
cedere legare vel assignare 
volcntis vel volentiuni, licet 
dominia maneria terras et te- 
nementa ilia, de nobis in ca- 
pite vel aliter mediate vel im¬ 
mediate teneant. aut de aliis 
personis sive alia personsl te¬ 
neant. habere gauderc pcrci- 
pere acquirere perquircre et 
reciperc possint et valeant, 
Habendum et tenendum cis- 
dem maiori ballivis burgensi¬ 
bus et communitati villae pre- 
diet® et successoribus suis, in 
et ad sustentationem predict! 
raagistri sive pedagogi et sub- 
pedagogi sive hypodidasculi, 
ct pro continuatione scol® 


predictae imperj[^etuura, pro 
pauperibus virginibus vill® 
predict® maritand. ac pro 
pauperibus pueris ibidem nu- 
triend. et ^ informand. ac 
etiam ad elemosynabi de re¬ 
sidue sive superfluitate pre- 
missorum proveniend. rema- 
nen. pauperibus vill® predic- 
t® pro tempore exislentibus 
distribuend. Ac etiam con- 
cessimus et licentiam de- 
dimus, ac per presentes con- 
cedimus et licentiam damus, 
pro nobis heredibus et suc¬ 
cessoribus nostris, de avisa. 
mento et assensu pi'edicto, 
quod guardianus sive cus- 
tos collegii Beat® Mari® 
Winton in Oxon, vulgariter 
nuncupat. novi collegii Oxon, 
et socii ejusdem pro tempore 
existentes, vel eorum major 
pars pro tempore existentium, 
de tempore in tempos cum 
necesse fuerit vel justa occa. 
sio postulabit, per eorum dis- 
cretiones, dictum magistrum 
sive pedagogum aut dictum 
subpedagogura sive hypodi- 
dasculum scol® predict® in 
villa predict^, nominare eli- 
gere et admittere possit vel 
possint, et pro bonis justis et 
rationalibus causis et occasi- 
onibus, illos de tempore in 

tempos 
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and made between the mayors bailiffs, &c. of the town of 
Jped/brd of the one part, and Sir William Harper^ Kiit. 

and 


tempua mutS^re .et rertiovere, 
alidsq. habiles et idoneos ho¬ 
mines in dicto loco sive offi- 
cioj magistri sive pedagogi ac 
subpedagogi sive hypodidas- 
cu!i scolas predictse, nominare 
etigere et admittere possint et 
valeant, possitque et valeat, 
Et eidem personae sive eisdeni 
personis quod ipsa vel ipsa? 
dominia maneria terras tene- 
menta redditus revenebes re- 
versiones servitia et heredita- 
menta predicta, ad annuum va¬ 
lorem predictum, prefatis mai- 
ori ballivis burgensibus et 
communitati villjc predictse 
pro tempore existen., dare 
eoncedere legare vel assig- 
nare possit aut possint, haben¬ 
dum sibi et successoribus suis 
sicut predictum est tenore 
presentium, similiter licenciam 
dediraus ac damus, specialetn 
absque impediraento impeti- 
tione seugravamine nostri vel 
heredumputsuccessorum nos- 
trorum, justiciariorum escae- 
torum vicecomitum corona- 
torum balHvorura seu aliorum 
ministrorum nostrorum, vel 
heredum nostrorum aut alior¬ 
um qdorumeunque, et absque 
aliquibus aliis litcris regiis pa- 
tentibus, aut aliquibus inquisi- 
tionibus super aliquo brevi de 


ad quod damnum vel aliquo 
alio mandato regio in hac 
parte quovisraodo habend. 
prosequend. seu capiend. jsta- 
tuto de terris et tenementis ad 
manum mortuam non ponend. 
vel extendend. aut portand* 
aut aliquo alio statuto actu 
sive ordinalione inde in con- 
trarium fact.edli|^ve ordinat.> 
aut aliqua concessione vel ali¬ 
quibus conebssionibus prefa¬ 
tis maiori ballivis burgensibus 
et communitati villse predic¬ 
ts per nos vel per aliquem 
progenitorum nostrorum ante 
heec tempora fact, in presen- 
tibus rainime fact, exist, aut 
aliqua alift re caus& vel mate¬ 
ria qu^lcunque in aliquo non 
obstant. Et hoc absque ali¬ 
quo tine seu feodo nobis pro 
premissis seu aliquo premis- 
sorum in hanaperio nostro 
scu alibi reddend. solvend* 
vel faciend. eo quod expres- 
sa mentio de vero valore an¬ 
nuo aut de aliquo alio valore 
vel certitudine premissorum 
sive corum alicujus, aut de 
aliis donis sive concessionibus 
per nos seu per aliquem pro¬ 
genitorum nostrorum prefatis 
maiori ballivis burgensibus et 
communitati villae predicts 
ante hsc tempora fact, in pre- 

sentibus 
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and alderman of the city of London^ and'Dame 4^ ' 

his wife of the other part, after reciting the lettefaiH^ 'rij^f^^TT^jL-- 
tenty^it is Witnessed, that the mayor,'bailiflfe, &d., fof ^d «l^ ;.. 
towards the erection of the school, to have continuance^ 
according to the form and effect of the letters patent, 
did thereby erect, make, found and establish, a free and 
perpetual school, within the town of Bedford, in a mes¬ 
suage there commonly called the Free School House, 
which Sir William Harper of late built j the same 
school to be of one master and one usher, for ever to 
continue; and the mayor, bailiffs, &c. then elected and 
admitted into the office of master of the school, E. G., and 
into the offic^f usher R.E.; and Sir William Harperondi 
Dame Alice'^x the better maintenance of the school did 
grant enfeoff and assure, unto the mayor, bailiffs, &c., the 
messuage of Sir William Harper, commonly called the 
School House, &c.; and also thirteen acres of meadow 
therein described; to hold the same to the mayor, 
bailiffs, &:c., and their successors, for the sustentation of 
the master and usher of the school, from time to time, 
for the continuance of the school for ever, for the mar¬ 
riage of poor maids of the town, and for poor children 
there to be nourished and informed, according to the 
form of the letters patent; and the mayor, bailiffs, &c. 
covenanted and granted for them and their successors, 
to, and with Sir William Harpur and Dame Alice, their 
heirs, executors, &c.; that the mayor, &c. and their 


sentibus miniine fact, exist, 
aliquo statute actu ordinatione 
provisione sivc restrictione 
inde in contrarium fact. edit, 
ordinat. sive provis. aut ali- 
qud. ali^ re causii vel materia 
quacunque in aliquo non ob¬ 
stante. In cujus rei testimo¬ 
nium has literas nostras here 


fecimus patentes. Teste me 
ipso apud Ely quinto decimo 
dei August! anno regni nostri 
sexto. 

Per Bre. de private sigillo 
et dc data predict^ auc- 
turitate parlia. 

COTTON. 


successors. 
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1818. successor^ would employ and bestow all such rents» &c., 

In 're Masters should or might lawfully receive, or raise by 

&G. of the reason of the thirteen acres of meadow, to the useji and 
BsorosD ^ 

CuAEiTY. purposes expressed in the letters patent. 

The petition proceeded to statej that by an act of par¬ 
liament passed in the 33d year of George III., intid^, 
An act for repealing an act made in the 4th year of 
the reign of His present Majesty, intitled, ‘ An act for 
enlarging the charitable uses, extending the objects, and 
regulating the application of the rents and profits of the 
estates given by Sir William Harpur, Knt., and dam&Alice^ 
his wife, for the benefit of the poorand other objectsof cha¬ 
rity of the town of Bee^brd,' and for the ^mer manage¬ 
ment of the said estates, and tlie rents and profits thereof;” 
after reciting the letters patent, and the indenture and the 
act of the 4th of Gem'ge III.; and further reciting, that 
it was found by experience that the directions given, in 
the last-mentioned act, and the schedule thereto, for the 
application of the rents and profits of the trust estate 
an^ premises, were in'some instances very improper, and 
occasioned many inconveniences to the inhabitants of the 
town of Bedfordi and that the premises might be ma¬ 
naged, and the rents and profits thereof applied in a 
manner much more advantageous for the objects of the 
charity, the recited act|^and the schedule thereto annexed, 
and all the rules, orders, and directions therein men¬ 
tioned, made or prescribed, were repealed, and declared 
absolutely void: And it was enacted, that the Lord- 
Ineutenant, and representatives in Parliament jbr the 
time being, of the county of Bedford^ the mayor, re¬ 
corder, aldermen, common council, bailiffs, chamber¬ 
lains and representatives in parliament^ for the time 
being, pf the town of Bedford, the master and usher of 
the grammar school for the time being, and eighteen in¬ 
habitants of die town, who should be chosen in the 


manner 
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manner thminafter mentioned, and their respecttire sue- t Bl 8. 

cessors to be chosen in like manner, should be, and 

^ Into Marten, 

were thereby accordingly declared, for ever thereaiter, &<;. oftbe 
trustees of the several estates and premises belonging to 
the charity; and should let, demise, and manage the same, 
and apply the rents, issues, and profits thereof, in such 
manner as by the rules, orders, and directions in the sche¬ 
dule thereunto annexed, was directed; and after providing 
for the appointment and election ofnew trustees from time 
to time, and for the regulation of their conduct, it was en¬ 
acted, that the trustees of the charity for the time being 
should be called by the name of “ The Masters,"Go- 
vernors, ai^ Trustees, of the Bedford Charity,’* and 
should use^ common seal, ^c., and by such name 
sue and be sued, ^r., and should and might purchase, 
take, hold, and enjoy, any lands, tenements, or heredita¬ 
ments, which should be wanted, for erecting thereon any 
buildings proper and necessary for tiie use of the charity, 
without any license or writ of ad qmd damnum^ and the 
statute of mortmain, or any other statute or law to the 
contrary, notwithstanding; and it was furtjier enacted, 
that in case any trustee or trustees should, either while 
continuing, or after ceasing, to be a trustee or trustees, 
misconduct himself or* themselves in the application 
of the rents and profits of the charity estates, or in tlie 
management of the same, or in Hot duly accounting for 
what should come to his or their hands, or in the exe¬ 
cution of any of the trusts and authorities vested or to 
become vested in him or them, by virtue of tlie act, or 
should misdeniean himself or themselves in any manner 
whatsoever relating to the charity, or the estate thereof, 
it should be lawful for His Majesty’s Attorney-General, 
and also anj| person or persons whomsoever, with the 
consent of His Majesty’s Attorney-General, to prefer - 
a petition or petitions from time to time, as occasion 
VoL. II. K k might 
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1818*! might requires to the Lord Ghahcellor of Great Bn-> 
T ttiin, or the Lord Keeper, or the Lords Commissioners 

&e. of ^ of the Great Seal of G’eat Britain, against any such trustee 

trustees, either while continuing or after ceasing to be, 
such trustee or trustees, and with or without making all or 
any of the otliertrusteesforthetimebeing, or any other per¬ 
son or persons who bad been a trustee or trustees, parties 
thereto, if the Attorney-General, or such person or per¬ 
sons should so think fit; and the Lord Chancellor, or 
Lord Keeper, or Lords Commissioners were autliorised 
and directed, to cause the same to be heard in a sum¬ 
mary way, and should have full power to direct such 
person or persons against whom such pet^pn or peti¬ 
tions should be preferred, to be examined in such man¬ 
ner as should be thought fit; for the discovery of the 
truth of the matter alleged against them in such petition 
or petitions; and such order or orders as the Court of 
Chancery should think fit to make therein, or upon 
hearing thereof, should be observed and obeyed by such 
person or persons against whom such petition or peti¬ 
tions should be preferred, and be final and conclusive to 
all persons whomsoever; and the same shoukl and might 
be enforced by such process as any other order or orders 
of the said Court; and the costs and expenses to be in¬ 
curred by every such petition or application, should be 
paid in such manner, by such parties, and out .of such 
fund, as the Court should direct, provided that any thing 
therein .contained notwithstanding, the trustees appoint¬ 
ed, or to be appointed, under tluit act, their heirs, exe¬ 
cutors, or administrators, should also be liable to be 
sued by action, bill, information, or otherwise, as any 
other trustee or trustees for charitable purposes were 
liable to be sued in law or equity. 

The petition then stated, that by the schedule to 
Mhich the act referred, it was provided, among 

other 
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other things, that (a) there should be af^lied aud 
distributed yearly, out of the rents and profits of the 
charity estate, 4he sum of 800/. for the marriage por* 
tions of forty poor maids of the town of Bedford, of good 
fame and reputation, in equal shares, at the times and 
in the manner thereinafter directed j and for that pur¬ 
pose the trustees of the charity should, four times in 
every year, give three weeks* public notice in the town 
of Bedfot'd, that they intend to meet in the town-hall, to 
consider of poor maidens to whom portions should be 
given on their respective marriages; and all poor maidens 
resident in the town of Bedford, and being of the age of 
sixteen ye£® or uj)wards, and under the age of fifty 
years, and desirous of being candidates for such portions, 
whose fathers, not being certificated persons from pa¬ 
rishes out of the town of Bedford, should either have 
been occupiers of one or more house or houses in the 
town for the space of ten years next preceding their be¬ 
coming candidates, or should have been bom in the 
town, and have been occupiers of one or more house or 
houses therein for the space of three years next preced¬ 
ing their becoming candidates, should be at liberty 
to send to the mayor of the town, or to the churchwar¬ 
dens of the parish wherein they should respectively re¬ 
side, an account in writing of their Christian and sur¬ 
names, their ages, the places of their births, and the 
names of their parents; and that all such poor maidens, 
not being of bad fame and reputation, who shoold have 
given in such account, one week at least before the se¬ 
veral times after-mentioned, should be permitted to draw 
lots on the Monday next after Master day^ on the second 
Monday after Midsummer day, on the second Monday 
after Micha^as day, and on the Monday next after 
Christmas day, in every year, for ten sums of 20/, each, 




in re Miistnri^ 
&c. df the 
BSDPOItU' 
C'HA&irr. 


(a) The Eleventh Article, 

Kk 2 
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on every of such days, and that each of the ten poor 
maidens, qualified as aforesaid, who should draw the ten 
beneficial lots on each of the said several days, should be 
entitled to receive, upon the day of her marriage, 20/, 
for her portion, provided she should marry within two 
calendar months from the time of drawing such benefi¬ 
cial lot, and provided she should not marry a vagrant or 
other person of bad fame or reputation : That {a) the 
house, or hospital, which had been already erected 
for the habitation of poor boys and girls, born and 
resident within the town of Bedford, who were pro¬ 
per objects of charity, together with the offices and out¬ 
buildings should, from time to time, be iq||cld, main¬ 
tained, and kept in good and sufficient order and 
repair; and that so many of such poor boys and girls 
should be taken into the said house, monthly, or 
oftener, as the trustees for the time being, assembled 
at any general meeting, or the major part of tliem so 
assembled, should, from time to time, think .proper; 
which boys and girls should be provided with such pro¬ 
per and suitable nourishment, bedding, clothes, linen, 
and other necessaries, and with proper nurses and other 
assistants to take care of them, until they Averc of 
a proper age to be })ut out to trade, .‘igriculiiire, or 
other business, in the manner thereinafter mentioned; 
and in the mean time should be emj)lo}x'd in flam¬ 
ing, knitting, and spinning w'ool, or in any other 
branch ‘of manufacture, in such manner as the trus¬ 
tees assembled, &c. should, Irom time to lime, order 
and appoint; and that the expenses of keeping llie 
house, &c. in repair, and the wages of nurses and other 
persons necessary and proper to be employed for the 
purposes mentioned in the order; and alsq^ihe expenses 
of laying in provisions, furniture, clothes, linen, and 


(o) The fifteenth article. 


other 
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other necessaries; and of providing wool and other com* IftlS- 
modities for keeping the boys and girls to work, should 
be regulated and paid out of the rents, &c. of the cha- &c< of the 

rity estate, in such manner as the trustees assembled, (juAwtr. 
&c. should direct, so as the same did not'exceed the 
yearly sum of SOO/., exclusive of taxes and expenses 
of repairs, and that there should be at least twenty-six 
children in the hospital: That(«) the sum of 700/., further 
part of the rents, &c. of the charity estate, should, yearly, 
by two half yearly sums of 350/., be applied in placing 
out twenty poor children apprentices every half year, 
viz. fifteen boys, not being under the age of thirteen, 
nor above tire age of fifteen years, and five girls, not be¬ 
ing under the age of twelve nor above the age of fifteen 
years, whose respective fathers not being certificated 
persons from parishes out of the town of Bedford^ should 
either have actually been occupiers of one or more house 
or houses in that town, for the space of ten years next 
preceding their children being so apprenticed, or have 
been born in the town, and been occupiers of one or 
more house or houses therein for the space of three 
years then next preceding; and that all such poor boys 
anil girls respectively qualified, whose nftmes should 
have been given in either to the mayor of the town, or 
to the churchwardens for the time, being of the parish in 
which their fathers should i*espectively reside, one calen¬ 
dar mouth before the resj^ective times of drawing lots 
after-mentioned, should be permitted to draw lots on the 
second Tuesday after Michaelmas day, and the second 
Tuesdaij after Lad^ Day in every year; and that the 
sum of 20/. should be paid, as the apprentice fee, with 
each of the ^teen boys, and 10/., as the apprentice fee, 
with each of the five girls, who should draw the bene- ' 
ficial lots, upon their being respectively placed out up- 


(a) The sixteenth article, 
Kk 3 


prentices, 
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•18il8. prentices, within the space of two dllendar months after 
should have drawn such beneficial lots, to masters 
Ac. of and mistresses of good character and responsibility, to 
^A^iTy. ^ approved by the trustees assembled, &c ; and that 
die boys should be bound for the space of seven years, 
a nd the girls for the space of five years; and that die 
girls should be apprenticecl to such trades or occupa¬ 
tions only as women usually follow, (lace making only 
excepted); and if, upon any of the days appointed 
for drawing lots, the full number of fifteen boys, 
qualified as aforesaid, should not become candidates, 
an additional number of beneficial lota should be 
drawn for by the girls who should offer ^emselves as 
candidates, so that twenty beneficial lots might be drawn 
for every half year: That (a), in case any of the poor chil¬ 
dren who should draw beneficial lots, should die, or be 
otherwise disposed of, or not be put out apprentices 
within six calendar months from the time of drawing, 
(unless the same should happen by default of the trus¬ 
tees, or be prevented by some inevitable accident) 
the money intended for such child or children should 
be drawn for again at some of the subsequent days 
appointed for drawing lots, and be applied for the 
benefit of such child or children as should become en¬ 
titled thereto by the drawing a beneficial lot: That (d) 
such of the poor boys fjualified as aforesaid who should, 
upon any of the days mentioned in the sixteenth order, 
have drawn the unsuccessful lots, should have the pre¬ 
ference at the next succeeding day or days appointed for 
drawing lots for tlic apprenticing money, and should be 
entitled to the sum of 20/., to be paid upon their being 
resj^cctively put out apprentice, in prele|»iicc to those 
hoys who should afterwards apply: That (c) every boy 
and girl so put out apprentice, who should actually serve 

(«) The seventcentli article. (r) The nineteenth article. 

(6) The eighteenth article. 


the 
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; the iiiU t^rm of ap^enticeship, and In all cespop^ cpffl- 
ply with the tenor of the indentures pf apprentiioe^hlp» 
should) on producing to the trustees of the charity a$*' 
sembled, &c., within three calendar months afler die ex- 
piration of their respective apprenticeships, .a certificate, 
signed by their respective masters or mistresses, and by 
the minister and churdiwardens of the parish where they 
should 'have respectively served theip apprenticeship, 
testifying such actual service and compliance with the 
tenor of their indentures, as well as their good morals 
and behaviour respectively, or on producing such other 
prcM^ ther^f as the trustees, so assembled, should re¬ 
quire, but*t oUierwise, be entitled to receive such sum 
of money, not exceeding 20/., nor Jess than 10/. each, as 
the trustees, so assembled, should judge proper and ex¬ 
pedient; and such trustees should direct the payment 
thereof accordingly. 

The petition proceeded to state, that tlie petitioner, Jo~ 
sepli Lyon^ was of the Jewish persuasion, and had con¬ 
stantly been, for the space of twenty-one years last past, 
and was then, the occupier of a house in the parish of St. 
Cvthhert, in the town of Bedford; and that, on the se¬ 
cond Ttmday after Michaelmas day 1816, die petitioner 
Sheha Lyon^ one of his daughters, being then between 
twelve and fifteen years of age, viz. at the age of fourteen 
years and four months, and being duly qualified ac¬ 
cording to the act of Parliament, and lier name 
having been given in in the usual form one calendar 
month before the time of drawing lots, as directed by 
the act, presented herself to the masters, governors, and 
trustees of the Bedford charity, as a candidate to 
draw a lot for the apprentice fee to be paid to girls j 
That the masters, Stc. then refused to permit Sheba Lyon 
to draw a lot, alleging as a reason for such refusal that 

K k 4 the 
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V ^ , the petitioner Joseph hym was of thf Jewish persuasion: 

/» M Molten, That since that refusal, the Masters, &c. had come to a 
resolution or agreement, not to permit any persons of 
Chaaity. the Jewish persuasion, whatever in other respects may 
^ be their qudUhcations under the terms of the act of pw- 

liament, or the children of such persons, to partake of 
any benefit under the Bedford Charity: That Samuel 
the son of the petitioner Joseph Lyon, Wks many 
years since admitted into the Free School of the Be^ord 
Charity, and about six years since, was permitted to 
draw lots for the apprentice fee to be given to boys, but 
did not draw a beneficial lot; in conseque^e whereof, 
at the next succeeding day appointed for drawing for 
the apprenticing money, being entitled under the act of 
parliament to a preference, he received the apprentice 
fee from the trustees; And that about two years since, 
Elizabeth Lyon, the eldest daughter of the petitioner 
Joseph Lyon, was permitted to draw lots for the appren¬ 
tice fee to be given to girls, and drew a beneficial lot, 
and was bound apprentice accordingly. 


The petition farther stated, that the petitioner, Mi¬ 
chael Joseph, was of the Jewish persuasion, and had 
constantly been for thirty years past, and was then the 
occupier of a house in the parish of SU Paid, in the 
town of Bedford, and that Joseph Joseph and 'Ncdhanid 
Joseph, ,his two sons, w'ere admitted to the free school 
of the charity, from their respective ages of eight years, 
until they respectively drew lots for, and received, the 
apprentice fee-to be given to boys, and were both bound 
apprentice to the petitioner Michael Joseph, in his trade 
of a silversmith, by tlie Masters, &c. of^ljp* charity, 
and the eldest son was bound apprentice at MichaeU 
mas 1810, and having served his apprenticeship, and 
|)roduce^l a certificate pursuant to the directions of the 
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act, received tbe suu^of lOi^. from the Masters, &<%, at 18lM' 
the meeting held on the second Tuesday after Michmlrmi j,, 

1817; that the three eldest daughters of the petitioner &c.oft!ie ■ 

Michael Joseph^ were respectively admitted to draw lots 

forftheRpprentice fee to be given to girls, but did not draw 

beneficial lots, and that at the timesof their respectivemar- 

riages, they received the marriage portions to be ^en to 

poor maids; and the fourth daughter of the petitioner Mi” 

chael Joseph received both an apprentice fee and marriage 

portion; that the petitioners had made application to the 

masters, governors, and trustees of the Bedford charity, 

to admit the^edtioner Sheba Lyrni to draw lots for the 

apprentice fee to be given to girls, and to permit persons 

of the Jewish persuasion, poor inhabitants of the town 

of Bedford, duly qualified in other respects, and their 

children, to partake of the benefit of the Bedford charity, 

and that John Wing, the mayor of the town of Bedford, 

in answer to an application made to him for such 

purposes by the petitioner Isaac Lyon Goldsmith, 

wrote a letter to the last named petitioner, dated the 

5th of January, 1818, informing him, tliat although 

the children of the petitioner Michael Joseph had been 

allowed the benefit of the charity without objection, yet 

the trustees finding the number of Jews increasing in 

Bedford, entertained considerable doubts whether such 

persons were objects of the charity, and that they had 

been advised to refuse, and had refused, to .admit, 

Jews to participate in the benefit of the charity, leaving it 
to the persons so refused, if they should think proper, to 
bring the matter before the Lord Chancellor, 


The petitidil^ then stating the act of the 52d year of 
George 3. («), entitled, an act to provide a suuv» ^ 




(<?) c. loi, 
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. remedy in case of abuses^of trusts created for 

il* re Masters, cli«ritable purposes, and that by virtue of the said 
&c. <^the acts of Parliament, or one of them, the petitioners 
CttARiTY. were entitled to relief" in the premises, prayetl that it 
might be declared that the poor inhabitants of tlie tdwii 
of Bedford in other respects duly iq^iialified, are entitled 
to the benefit of the Bedford charity for themselves ind 
their children, whether they are Jews or Christians, and 
that the masters, governors, and trustees of the Bedford 
charity might be ordered to permit Sheba Lyon to draw 
lots for the apprentice fee to be paid to girls, in pursuance 
of the act of parliament, and in case she should draw a 
beneficial lot, that the masters, &c. might be ordered to 
pay the apprentice fee to her. 


July 31 . 


Sir Samuel Romillyy Mr. Belly and Mr. Ilcaldy in sup¬ 
port of the petition. 

This petition is presented by persons immediately 
interested in the charity, and by other respectable in¬ 
dividuals, not interested, who consider it their duty 
to support the claims of those of their jiersuasion 
to benefits which, after having been long enjoyed, are 
recently denied to them. It is clear that Jews may 
be objects of this charity. The clause requiring at¬ 
tendance at some place of religious worship every 
Sunday (a), is indeed not literally applicable to Jews, 
but it implies an intention not to confine the charity to 
persons of the established religion; the. d^ign was, to 
require some form of religion; and thd'^iyprt will not, 
from that single clause, which certainly comprehends 


(rt) Post, p. 501. 


Roman 
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Roman Catholics, inibr the exclusign of Jews. Tiie ex¬ 
pression ill the eleventh rule, “ Christian name,’' was 
designed merely to secure a statement of the jn’^cnoment 
though not imposed with the ceremony of baptism. The 
ceftifipate required from apprentices concerns*moral con¬ 
duct pnly, not religious ceremonies. 

The apprehensions entertained by the trustees of an 
undue accession to the numbers of foreign Jewish inha¬ 
bitants of Bedford, if well founded, may be belter remov¬ 
ed by an extension of the term of ten years’ residence, at 
present required in inliabilant householders, to qualify 
their children as objects of the cliarity, than by a regu¬ 
lation affecting religion. No sufficient reason is assigned 
to justify the trustees in establishing a distinction to' tlie 
disadvantage of persons conscientiously following the 
faith of their ancestors. It must be argued, that, if there 
were no objects of the cliarity except Jews, the fund 
should be applied tp other purposes, rather than for their 
benefit. 

The particular regulations of this charity not excluding 
Jews, the trustees must maintain a general proposition, 
that Jews cannot claim a benefit under any charity. Our 
law recognises no such rule. The decision of Lord 
Hardimkc in ])r Coslu v. Dr. Paz (a) establislies only 

that 


(a) Jml>. 22S. lD/cL‘258. 
2 Ves. 274. 27(). 7 Fes. 76. 2 
Jac.S)'Walk. f308. The follow¬ 
ing note case, which 

supplies nSl^^deficiencies in 
the printed reports, is extract¬ 
ed from Mr. Coxes MSS. 


“ De Costa, v. De Paz. 

Miclis, 17 Geo. 2. 

“ The questions in this 
case arose upon tlie will of 
one Eiias de Paz, who there¬ 
by directed his executors to 
invest a sum of 1200/. in some 


im. 

In re 

of the 
BEDFpaisi 
CaAAiir* 


A bequest for 
the mainte¬ 
nance of an 
assembly for 
reading* the 
Jewish law, 
and advancing 
'the Jewish re¬ 
ligion, is 
illegal. 


govern- 
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1818. that a bequest for the propagation of the Jewish religion 

persons of that persuasion cannot be ob- 

&c. of the ’ jecta 

Bbdfobo 

Chabitv.-- 

f 

government or other secu- tolerated, there may be some 
rity; and directed that the instanc#; but the present 
revenue arising therefrom case is of a sect that can oily 
should be applied for ever in be said to be connived at ; 
the maintenance of a Jesibn^ that it may therefore become 
or assembly for daily reading material to consider whether 
the Jewish law, and for ad- this bequest will not come 
vancing and propagating within the statute of Edward 
their holy religion ; and di- the 6th of superstitious uses, 
rected that his executors, (6) and whether there arc 
during their respective lives, not some vesting clauses in 
should have the management the statutes concerning su- 
the assembly, and appoint- perstitious uses, that may 
cd A. B. and C. his residuary give this legacy to the crown, 
legatees; and the bill was to “ Ryder^ Attorney Gene- 
have this 12(X)^. laid out ac- ral. The Act of Toleration 
cording to the will. gave no new right to sectaries, 

“ The Lord Chancellor but only took away the effect 
upon the opening asked, if of the penal laws, and gave 
there had ever been a case people liberty of worshipping 
where such a charity as this God their own way. Before 
Iiad been established, for it the Itevolution there were 
being against the Christian cases that have not been rc- 
religion, which is part of the ceived since, particularly 
law of the land, he thought JJaxters case. (1 Vern. 248. 
he could not decree it. revised after the Revolution, 

** Mr. Clark said, that no 2 Vern. 105.) (c-). IIow is 
cases could be found antece- the present case ? It is only 
dent to the act of toleration, for propagating and reading 
{a) where a bequest of this that law which is allowed in 
kind had been established ; our church, an^y^ich is the 
yet since that act, by which foundation Christian 

sects differing from the esta- religion. By tl^foleration a 
blished religion are by law liberty was at last given to 

(a) I W.^M. c. 18. > (c) See 7 Ves, 7G, 

I Ed. 6. c, 14,. * 

these 
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jects of a charitable institution. The highest authority 181$. 
which we acknowledge instructs us, that diiferepce of 

faitlr of the 

Beofobjd 

_ CHABtxy. 


these people. By the statute 
of Edward the 6th, siapersti- 
tidtos devises of lands and per¬ 
sonal estate are not made 
void, but come to the crown, 
and this court has considered 
the statute as making a gift 
to the crown; and therefore 
that might be the foundation 
of the first determination in 
Baxters, case; there could bo 
no other ground for it. 

Mr. Nod, for the residuary 
devisees, insists that this be¬ 
quest is absolutely void; as 
being in opposition to the 
Christian religion, and for 
establishing the Jewish ; and 
that it cannot take effect to 
vest in the crown as a devise 
to a superstitious use, because 
it is not so; and therefore 
as it is part of the will 
that cannot be performed, 
it falls into the residuum, 
and must go to the devisees 
of that. 

The cases before the i-evo- 
lution where the crown inter¬ 
posed, were a great strain on 
the power,of the crown, and 
not appro^ the court, 
and couhf^re on no other 
foundation than as vested in 
the crown as a bequest to a 
superstitious use. 


Ld. Jlardwiclte, Chancellor. 

This case requires two 
considerations; 1st. Whether 
the legacy in question is good, 
and such as this Court can or 
ought to establish ? and, 2dly. 
If not, whether it is void ab¬ 
solutely, or only to the par¬ 
ticular intent, so as to leave 
it a general legacy, and such 
as the crown may dispose 
of? As to the first, I am 
of opinion that it is not a good 
legacy, and ought not to be 
established, no such instance 
being found. Nobody more 
against laying penalties or 
hardships upon persons for 
the exercise of their particu¬ 
lar religion than I am ; but 
there is a great difference be¬ 
tween doing this and estab¬ 
lishing them by acts of the 
Court. The cases of dissent¬ 
ing ministers before the To¬ 
leration were different; par¬ 
ticularly Baxter's case, was 
not of an illegal bequest, but 
was a bequest for poor eject¬ 
ed ministers: and even as to 
this case of the Jewish reli¬ 
gion, it would be for a dif¬ 
ferent consideration, were it 
for the support of poor per¬ 
sons of that religion. Orders 
arc iniade by me and the Mas¬ 
ter 
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In re Masters, 
&c. of the 
Beoforo 
Charity. 

A bequest for 
the support of 
poor Jews is 
valid. 


Christianity is 
a part of the 
law of En¬ 
gland. 


Effect of the 
act of tolera¬ 
tion. 


faith should not exclude a brother in distress. Where 
admission to institutions requires subscription to certain 

articles, 


tec. of the Rolls, every year, 
upon petitions for their sup¬ 
port, as poor people. But 
this is a bequest for the pro¬ 
pagation of the Jewish reli¬ 
gion ; and though it is said,' 
that this is a part of our re¬ 
ligion, yet the iiitent of this 
bequest must be taken to be 
in contradiction to tlie Chris¬ 
tian religion, which is a part 
of the law of the land, which 
is so laid down by Lord Hale 
and Lord Raymond [a) ; and 
it undoubtedly is so; for the 
constitution and policy of this 
nation is founded thereon. 
As to the Act of Toleration 
no new right is given by that, 
but only an exemption from 
the penal laws. The Toler¬ 
ation act recites the penal 
law.s, and then not only ex¬ 
empts fi’oni tliose penal laws, 
hut puts the religion of the 
dissenters under certain re¬ 
gulations and tests. This ren¬ 
ders those religions le^al [h), 
which is not the case of the 


Jewish religion, that is not The Jew- 
token gftice of by any Inn-, 
but is barely connived^at fcgal, but 
by the legislature. connived 

“ But the second question 
is more doubtful, as to what 
will be the consequence of 
my opinion upon the first? 

The objection is, that this is 
a superstitious use, and so 
that the bequest must go to 
the crown; but in answer to 
this it is said, that that can 
only be in cases that are 
within the statute of Ed¬ 
ward 6. But the cases have 
gone further; and in Bax¬ 
ters case it is said, that the 
.Court hath taken in charities 
in eodem genere, and though 
this decree was reversed, yet 
it was on , the general point 
that the bequest was not ille¬ 
gal. {c) And there is another 
case to this purpose, which 
is, the Attorney General and 
Guise, ^ Vern. {d), where the 
case of one Combes is men¬ 
tioned, which was before the 


(a) I'aylor's ease, I 29.5. 
ry Keb. 607. 621 JVooh/ou's case, 
Fitzg. 64. 2 Sir. 834. Vide post,y. 
.527. 

(A) See Harrison v. Evans, 
2 Burns. E. L. 207. 220,. Fur- 


ncanx Letters to Blhiclatmie. App. 
Rex V. Barh^^^^urr. 1265. 
l.Bl. 300. zsW!a^^ney-Generd 
v. Pearson 3 Mer. 553, 

(c) 7 Vcs. 76. 

(rf) P. 266. 


Toleration 
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articles, a person declining to subscribe is disqualified, 

not by his principles, but by the omission of the fere- 

mony. &c. oftl«r./ 

Bsoroatt 
CuAaiTT. • 

The Solicitor General, for the trustees, suggested 
a doubt whether the warden and fellows of new college, 
expressly appointedprisitors of the grammar’school, 
weife not also visitors of other parts of the charity; and 
insisted that the question depended on the intention of 
the founder, the act of parliament not extending tp any 
class of persons not originally comprehended within 
the letters patent. 

The Lord Chancellor. 

It is indispensable to see the letters patent, from 
which alone can be collected the objects of the charity, 


Toleration Act; and there 
such bequest was held not 
void. But if this is to be 
the crmvn considered as a superstitious 
under a use, it would be a proper con- 
devise to a sideration for a court of rc- 

tiom use ^ 

crown is obliged to apply a 

bequest to a superstitious use 
to a charity. If it be an il¬ 
legal bequest, then it is an¬ 
other consideration; and the 
Court may direct the appli¬ 
cation. Therefore, upon this 
part of the Mse I have great 
doubt, and’^jpg^^ghall do at 
present is, #w!reCt the mo¬ 
ney to be paid into the bank, 
and shall reserve the deter¬ 
mination as to the disposition 
of it for further consider¬ 


ation,” — Mr. Coxes MSS. 
“ As to the said legacy of 
1200/. giveif by the said will 
towards the establishing a Je- 
siba, or assembly for reading 
and improving the Jewish 
law, his Lordship declared, 
that he was of opinion, that 
the same was not good in law, 
and ought not to be decreed 
or established by this Court; 
but doth reserve the con¬ 
sideration, whether the said 
sum of 1200/. ought to fall 
and accrue to the residue of 
the said testator's personal 
estate, or be applied to any 
other, and what use, &c.” 
6th December 1743. Reg. 
Lib. A^743, fol. 9L • 

i 


referred 



, ^ w.cftAgCEBX. 

1818. r^sferr^d, to b^ the recital 'in^the act.- The Co|irt ^nust 
iniorraed whether it does or not appear,OBt the 
4e ’ i^cords of the charity, that a Jew has ever voted 
C»aSJ. choice of ti'ustees, or been elected trustee, or 

educated in the^ grammar school, or apprenticed, or 
gilmitted into tlje alms-hoiiies; and whether any o^ the 
poor maidens w’ho have receivu||^ marriage portions 
have been Jewesses. In deciding wdiether Jewesses^nn 
be entitled to the benefit of those portions, the Court 
must recollect what will be the cifectof that decision on 
all the other provisions. My present opinion is, that 
the wa!*den^artd fellov\s of new college, are visitors of 
the grammar school only. 

■ — .**—*— ^ __ ^ 

Affidavits were afterwards filed in support of the 
petition, and in opposition to it, 

* a V 

The affidavits of Michad Jaseph^ Joseph TjCvi, and 
Godfrey Levi^ in^support of the petition, stated, that since 
the petitioner Michael Joseph became’ a resident house¬ 
holder at Bedford, he had -twice voted in the anriual 
"election'of trustees of the cliaiity, once 'v^hen such 
elections used to take place at the old town-hall, which 
had been pulled down upwards of twelve years, and 
once at the sessions house, where the elections had been 
siiicb held; that on occasion of his last voting, he was 
solicited so to do by Mr. J. C., one of the present trus- 
tiies, and an alderman of th§ town of Bi^dford; and 
that he had been at^cveral otlier times solicited to vote 
bl* the refection’^of trustee<fi but had declined so doing 
iif conse(|!ience of its being inchnvenient to him to be 
(it Bedfoi d at the time of the elections settled At 

that tow’n and became* a‘•'iiousckeeper^ there, ajhotit 
thirty-one years ago, and at that time there was no 
other person profes^^ the Jewish religion tUeiil, nor had 
bedn, in the rccMory of man; that he had had thro sons 
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and sevai daugliterl, all of whom bom in 
and then living, and that bpth his sons wer€ i|lmfticid 
into the free school of the charity, and were 
there in the usual manner, his eldest son being in the 
lower qt writing school, f^d^his youhgest $on both in 
the grammar and writing school, add both of them 
drew for> and receded i^pprentlce fees from the chari^, 
and the eldest, on being out" of his apprenticeship, 
and on production of the certificate required by the act, 
received the benefaction of 10/.; that his '^nr eldest 
daughters drew for apprentice fees given to girls, the 
three eldest of them did not draw beneficial lots, but 
the youngest having drawn a beneficial lot, thp apprentice 
fee was paid with her: that aU his daughters had since 
claimed and received the marriage portions given to poor 
maidens; that the eldest of his three youngest daughters 
had twice drawn for the apprentice fee, namely at Michael’- 
mas 1814, and Lady Day 1815, but drew unsuccessfiil 
lots on both occasions; that no Jew had ever been pro¬ 
posed or elected a trustee of the chari^; but that sudi 
trustees had always been elected from among the most 
opulent and considerable inliabitants of the town \ and 
no Jew, during the time of Michael Joseph’s first resi¬ 
dence th^re, had been, by his circumstances and mode 
of living, entitl^il to the distinction of being elected 
a trustee: that no Jew boy or girl had ever been admit¬ 
ted into the hospital, nor any Jew into the alms-houses 
belonging *to the charity, ai^ that no Jew girl ever 
received the donation givep to maid servants, and po 
Jew ever received any part of the monies distributed 
annually under the provisions of the act, among the 
poor inhal^l^ of J^d/ord; but th^ no one«pro- 
losing the Jewish religion since Michael Josh’s re¬ 
sidence ill the town, or at any time preceding, as Ite 
believedt had ever applied for, ot been a fit object to 
Vot. If 1 ^ partake 



imy ^ beiK^ictipM, (in ns, 

^^fpcapadteled l^^j^epr inflrrailj^^ !S^fts^ 
jUI <J»e description of pei^ons for 
thn &srhous^ wprcjerectcd,) . .or to receive the swp^s 
, of 4he, eh^itj %ids tiistiSbpted J end no, 

gi^ tiSie dipghter of eg ip^abi^t of had %W 

Ijd^e out to service; that there then ,tii|?ee jetv 
hous^eepers in the town, and no niore, apd that aipce 
j^ichael Joseph first came to yeside in the town, thet:e 
had been^fowr ©dier Jew families resident as house¬ 
keepers there, all of whom had either left the town, or 
ceased to be housekeepers therein. 

’[fhe affidavits farther stated, that Godrej/ Levi, 
resid^t at Be^ord, had four daughters and a, son* of 
whom the two eldest daughters were received at the pre¬ 
paratory free sdiool belonging to the charity, at its firft 
erection |n 1816, and continued there for a consider* 
able time, until he thought proper to remove them, and 
place them in another school; and that tiie youngest 
daughters of Michae]^ Joseph and Joseph Lyfm were ad¬ 
mitted into the preparatory school, but had since been 
removed by them. , 

The affidavits of John Brereion, clerk, doctor of civil 

* - ,• ftf ' ^ 

master of the free grammar school, fIfUliam Ma^sep, 
master of the writing school, and «7bM Fwze, master of 
tiie hospital for the nourishment of poor children, and of 
l^e iJa/par preparatory School, filed in opposition to the 
petition, sta^d, |hat in Jai^rp 1811, Dr. Bre^eton was 
appointed, ,by the Warden and .fellows of New QoUepe, 
master of the free grammar sch^, Upon the 
death of the late mastery that soon, alll#|iis appmnt- 
ment, certain regulations for the management of the 
•chopl were nrndc ^nd approved by the warden and 

.. . . . < \pyit, 




mnt also^ goiH^drii^ sM 

' Aiti Dt* Bf^eion^ Which v^lre prtdt^ 
in town oi Be^fordi and a co]xy, painted od 
{daecd in the school, nnd the school had evet since' bee^ 
and Stitt was, Condiicted s^eeably fhefeto^ that efU:h 
bt>y attending the gtammar school wasineqnired to leat^, 
and was in8ttucte<f 'hi, die Latin langosge, and so soon 
as he had made sufficient progress therein, he was re¬ 
quired to learn, and was instructed in, the Greek lan¬ 
guage, and in reading the Greek Testament, and die 
Works of such Latin and Greek authors as wbre usual in 

r 

public schools, and the boys Were divided into classes 
as usual in such schools; that every boy was also in¬ 
structed in the principles of the Christian re%ion, and 
required to read the Bible and New T^taiUent; that c«i 
Dr. Brereton^s entrance on the duty of master of the 
grammar school, in 1811, he found Nathan Joseph^ the 
s<m of MichadJosephi one of the scholars in that school; 
that Nathan Joseph (who also atteiided the writing 
school) never made further progress than leaming the 
Latin grammar, and I'emaiiied altogether not more than 
twelve months in the school, when his fhther took hhn 
away; that Michael Joseph requested Dr. Brereton to 
dispense with Nathan Josephus attendance in school at 
the time of morning and evening primer,* on account 
of its being inconsistent with his faith as a Jew, and 
for the same reason to dispense with his attendance on 
the Saturday, being the Jewish Sabbath, and ^so on. 
the Jewish holidays; that NatMtn Joseph never at¬ 
tended the grammar school on a Saturday, nor cm 
certain other days which were Jewish holydays; that^he 
was very i^jgilar in his attendance in school, of which 
Dr. J^eret^fikqmntly complained to Michael Jbse^ 
who uniformly described his absence to be of necessi^, 
on accoant'of his being of the Jewish persuasion; that 
no boy of the Jewish persuasion, Nathan Joseph, 
< L 1 2 had 
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1^16; had at any time applied for admission, or been adtoitted, 
JarTHs^t^ into the grammar-school, during the time Dr. Brerdm 
i&c. of^the had been the master thereof: that all the boys in the 
writing school, without exception, were educated in the 
principles of Christianity, and taught to read, and actu¬ 
ally read, the Bible and New Testament, and learn and 
repeat the Church Catechism; that ho boy of the Jewish 
persuasion had applied for admission, or been admitted, 
into that school, during the time W. Massey, who was 
appointed in December 1814, had been the master; that, 
in Jtme 1815, the masters, ^c. founded a school for in¬ 
structing the poor boys of the town upon Dr. BelVs sys¬ 
tem of education, by the name of a preparatory school, 
and John Furze, master of the hospital lor poor children, 
was appointed master; that no Jew boy had ever been 
educated in the preparatory school; that on the after¬ 
noons of Tuesday and Thursday, in each week, being the 
half holydays of the boys, the school was opened for the 
education of girls residing in the town, in reading, writ¬ 
ing, and arithmetic, from two till four; that two daugh¬ 
ters of Michael Joseph, three daughters of Joseph Lyon, 
and two daughters of Godfrey Levi, came to the prepa- 
paratory school, for education, on the Tuesday an4|i 
Thursday afternoons, for about six months; that the two 
daughters of MichaehJoseph informed Furze, that, being 
Jewesses, they were not allowed to read the New Testa¬ 
ment, and he pemiitted them to read the commandments 
and the Bible only; that the children of Joseph Lyon and 
Godfrey Levi, being little children, were, on the 
above afternoons, put, with children of the same class, to 
read the parables and miracles of the New Testament; 
that all the Jew children staid away from' <the school on 
certain days, which were Jewish holidays, and neither of 
the Jew children remained in the school more than six 
months, when they, entirely ceased to attend, except 
Sheba Joseph, who remained upwards of twelve months. 

The 
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The affidavit of John Wkitehomet clerk to the maiiters, 

See. of the charity, stated that he was of the a|^e of forty- 
eight years, and a native of ,out of which he &c, oftl»e, * 

had never resided for six months together; that he ne- Ckar^. 
ver knew or heard of any Jew residing in the town be¬ 
fore Michael Joseph came to reside therein, about thirty 
years ago, since which time other Jews had come to re¬ 
side there; and that in November 1799 he was ap¬ 
pointed by the masters, &c. to take the management of 
the English or writing school of the charity, the then 
master being incapacitated by age, and upon his decease 
in 1803, the deponent was appointed master; that dur- ^ 
ing the time he officiated, the boys in the school were 
severally instructed in the principles of the Christian re¬ 
ligion, and read the Bible and New Testament^ and 
learned and repeated the Church Catechism; that 
no boy of the Jewish persuasion was ever admitted into 
the school for education before the deponent officiated 
as master, and the only boys of the Jewish persuasion 
who were admitted whilst he was master, were Joseph 
Josephi eldest son of Michael Joseph^ and Lemuel Lyon, 
son of Joseph Lyon; that Michael Joseph, on occasion of, 

-'-his son’s admission, requested that Joseph Joseph might 
not be desii’ed to attend the morning and evening prayers 
on account of his religion ; that the deponent did not 
dispense with Joseph Joseph’s attendance, but permitted 
him to sit instead of kneel during such prayers ;^that at 
the request of Michael Joseph, the deponent permitted 
Joseph Joseph to be absent from school every Saturday, 
being the Jewisli Sabbath, and tilso on such days as were 
Jewish holydays; that Lemuel Lyon was also absent every 
Saturday, a^l on the Jewish holydays ; that neither ,/o- 
seph Joseph or Lemuel Lynn, on account of their reli- ' 
gion, ever read the New Testament, or learned the 
Church Catechism, as all tlie ot^er boys did; that in 
July 1809 the deponent was appointed by the masters, 

L 1 3 &c. 
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Sic. to be«th«ir clerk,' and thereupon vacated .^ master' 
. ship of idm J^gltsh writing school; that Memmijost^k, 
^ a dao^ter of Michael Joseph^ drew for and received the 
marriage portbn on the 6th oi Janmty 1808, ai^ 
that Elizabeth Joseph, Mary Joseph, and Hannah Josepk'i 
three other daughters of Michael Joseph, had also since 
drawn for and received the marriage portions j that 
Hanmh Joseph and Joseph Joseph drew for and dbf* 
tained the beneficial lot to be bound apprentice, and 
were severally with the consent of the masters, &c. 
bound apprentice to their father, Michael-Joseph i that 
Nathan Joseph, the other son of Michael Joseph^ also 
drew for and obtained the beneficial lot, and was with 
the like consent bound apprentice; and Joseph Joseph, 
on a certificate of &ithful service, received the usual he^ 
nefaction of i 0/.; that Lemml Lym and Elizabeth Lyon, 
children of Joseph Lyon, had also respectively drawn fiM" 
and obtained the beneficial lot, and had been bound ap¬ 
prentice ; that no Jew had ever been proposed or elected 
a trustee of the charity, and that no Jew, except Micbad 
Joseph, had ever ballotted on the election of any trus¬ 
tee; that no Jew girl had ever received any portion, 
's 'or donation, as a maid-servant, or on going to service 
that.no Jew boy or girl had ever been admitted into the 
hospital; that no Jew had ever received any part 
of the monies distributed annually for the relief of poor 
decayed housekeepers, and other proper objects, or 
been admitted in any alms-house of the charity, or 
otherwise partaken of the charity, except as before set 
fpi^h. 

The regulations for the management of the sqhopl an* 
nexed to Dr. Brereton*% affidavit, contained, among 
others, the following articles : — « 4. Prayers will be 
read every morning before breakfast, at the commence- 
inem of the school-time, and at the end of it every even¬ 
ing. 



ing;' Wxtdty boy will be expdcted to ettetti *ib^ . 
puitettlally ut the above stated hoars (specified in the 
thhd' article) with his lesson and exercises pr^Mwed* 

Names will be called over at the commencement^ and cajlltct/ 
the' close of every school-time^ and boy» absenting 
themselves from morning prayers, whhoni a sufficient 
reason sent to the master in writing by their parents or 
goatdians, will, after due admonition atid CoitectiOn, be 
liable to be expelled by the master. 6. Stints’ days, 

^ and every Saturday afternoon, will be fixed holydays.” 

The following clauses of the act of 33 Geo. 3. were, 
in addition to those stated by the petition, the subject of 
observation iii the argument and judgment. The clause 
regulating the election of trustees directed, that 
should be inhabitants of the town til Bedford, who had 
resided there for three years, and be seised of, or entitled 
to, a freehold of the yearly value of 10/., or occupy a 
house in the town of the yearly value of 15/., chosen an- 
nualiy by inhabitants paying scot and lot. 

The trustees were required, before they acted, to take 
{> and subscribe an oath, or, being one of thi people called 
Quakers, a solemn affirmation, of their qualification, and 
faithful performance of the duties of the office; and a 
subsequent clause directed, that the monument and 
statue of the founder should be supported and kept in 
repair from the rents of the charity. It was also enactedi 
that if any of the provisions or regulations of the act 
should at any time prove inconvenient or impracticably 
or if any doubts, disputes, or difficulties, should arise, 
touching the application of the rents and profits of the 
chanty estates, or the construction of any of the rules,. 
orders, and directions, contained in the schedule, or af¬ 
terwards made by the trustees, it should be lawful for the 
trustees, or any eight or. moro. of thfm, to prefer a peti* 

.! . ; L 1 4- • tiou 



the l^ord .Ci)anceUpr,.oivthe l/^rd Keeper) ,ov 1^# 
LiMdsCoiQinissioners of the Great $eal, who .were thexe!^i 
by audiorlsed and dire(^ to cause the same to,be 
heard m a summary way, and such order as the Court 
of Chancery should think fit to make therein, or upon 
the hearing thereof, should be final and conclusive; and 
the costs and expenses to be incurred by every such per 
tition should be paid out of the rents and profits of the 
charity estate. 

The third article of the schedule directed, that, at the 
school, all the children who should resort thereto for 
education should be instructed in grammar, reading, 
writing, and other useful learning, and good manners, in 
such manner as the warden and fellows of New CoUegex 
OxfoD'dx the visitors of the grammar school, and the trus*< 
tees for the time being of the charity, assembled at a 
general meeting, or the major part of them, should dix 
rect. The fifth article required the master and usher to 
be fellows of New College, or clergymen of the Church 
of England, appointed by the warden and fellows of 
New College. The ninth article directed the warden and 
J^lows of New College, on tlie first Thursday in every ^ 
May, to send two sufficient visitors to the grammar 
school, who should publicly examine the boys 'in their 
learning, and, as visitors, examine into the conduct of 
the master and usher, and also into all faults and ne* 
gleets r^pecting the school, and make a report thereof 
to the warden and fellows. The fourteenth article di¬ 
rected the residue, if any, of the annual sum of800/., ap¬ 
plicable under the eleventh article (a), to be distributed 
amongst such poor maid-servants, not being of bad re¬ 
putation, then resident in Bedford, as should have been 
in service there five years, and should have been married 


(a) dR/r,p.479. 


within 
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one lyea^ before such distribution; 
fiiet«rticle;^dfr<eeting the erection <f almsHboiu^ ^fbe^ 
reception of ten poor old men and ten poor old wdtnei^’ 
housekeepers of Be^rd, with certain allowances, re^^' 
quired the persons inhabiting the ahns>housea, if able,' to 
^ every Sunday to some place of public worshipj in Bed)- 
Jhrdi on pain of liability of removal, for neglect of at¬ 
tendance, or other misbehaviour. 



The &)licitGr General, Mr. Phillimore, and. Mr, dug. 7 . 
Skadwell, against the petition. 

To entitle themselves to the relief sought, the petition¬ 
ers must show, that, at the date of the foundation of this 
charity, Jews might have claimed the benefit of it. That 
proposition is confronted by the most decisive authorities. 

In the reign of Edward the Sixth, for many centuries 
preceding, and for more than a century following, Jews 
were aliens in the strictest sense of the term; though 
bom in this country, yet professing Judaism, the law dis¬ 
tinguished them as alien enemies. Such is the doctrine 

■S' 

''of Calvin*s case; and though the terms in which it is ex-‘* 
pressed may not sound decorous to modern ears, the 
Court will recollect that that case was argued before the 
twelve judges, assisted by the Lord Chancellor; and Sir 
Edward Coke remarks the singular unanimity of the de¬ 
cision. {a) The principle thus establised by the highest 
l^gaT authority is this: “ All infidels are in law perpetui 
perpetual enemies, (for the law presumes not that 
they will be converted, that being potentia reinota, a re¬ 
mote possibility,) for between them, as with the devils, 
whose subjects they be, and the Christian, there is per- ‘ 
petual hostility, and can be no peace — 2 Cor. vi, 15. 

(a) 7 Co, 28., but the passage cited is merely a dictum of Coke. 

Quae 
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BCttrOBB 
Cbaritt. 


Idld. Qufls ftutem conventio Christi ad Belial, ant quae pars 
fideli cum infideli: and the law saith, — Judaeo Christi- 
anum nullum serviat mancipium, nefas enim est quern 
Christus redemit blasphemum Christi in servitutis vin- 
culis detinefe — Register, 282. (a) Infideles sunt Christi 
et Christianorum inimici. And herewith agreeth the 
book in 12 Hen. 8. fol. 4. (b), where it is holdeii that 
a pagan cannot have or maintain any action at all.” (<?) 

In 


{a) A writ of protection 
granted to the prior and 
brethren of the hospital of 
St. Johit at Jerusalem, in 
which the hospital is de¬ 
scribed as founded for the 
defence of the church against 
the enemies of Christ and of 
Christians. 

(i) A dictum of Brook 
Justice. 

(c) *7Co. 17. See i^Inst. 
155. Michelborne v. MicheU 
borne. “ Upon a motion made 
for consultation upon prohi¬ 
bition awarded: It was said 
by the Lord Coke, that no 
subject of the king may trade 
with any realm of Infidels, 
without licence of the king, 
and the reason of that is, 
that he may relinquish the 
Catholic faith and adhere to 
tnfidelism; and he said that 
he hath seen a licence made 
in the time of EdS., where 
the king recited that he, 
having special trust and con¬ 
fidence that his subject will 
not decline from his faith and 


religion, licensed him {iit 
supra) \ and this did rise upon 
the recital of a licence made, 
to a merchant to trade into 
the East Indies.’^ ^Broxon- 
loto and Goldesh. 296. Some 
important remarks on the 
authority of these dicta 
may be found in PollexfeTL% 
arguments in The case of 
Monopolies, East India Com¬ 
pany v. Sandys. 10 HowelV& 
State Trials, 440, 441. For 
farther comments vide post, 
p. 5 J 2.c/ seq. In Ramkissenseat 
V. Barker, “The exception of 
the plaintiff being a Pagan 
was taken, but on argument, 
over-ruled.” 1 Atk. 19., and 
see a pamphlet, imputed to 
P. Carteret IVebbe, Esq., en¬ 
titled, “ The question, whe¬ 
ther a Jew, born within the 
British dominions, was, before 
the making the late act of 
parliament, a person capable 
by law, to purchase and hold 
lands to him and his heirs, 
fairly stated and considered,” 
London, 1753, p,35. “ A 

Jew 
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In his Commentary on Littleton^ Lord Coke states this 
case! “ A Jew born in England, taketh to wife a Jewess 

born 


Jew brought an action, and 
the defendant pleaded that 
the plaintiff is a Jew, and 
that all Jews are perpetual 
enemies regis and religinnis. 
Judgment si actio. Curia, a 
Jew may recover as well as 
a villein, and the plea is but 
in disability so long as the 
king shall prohibit them to 
trade ; and judgment was 
given for the Plaintiff.” Mich. 
36 Car, 2. in B. Regis, 1 Lilli/ 
Pract. Register 3. The ques¬ 
tion, &c. p.4fl., So Wells V. 
Williams, 1 Lord Rat/m, 232. 
De Costa v. De Paz, ante, 
p.487. n., Villareal v. Mellish, 
post. p. 533., and many other 
cases, particularly Lindo v. 
Belisario, 1 Haggard’s Re¬ 
ports* 216., and Appendix, 
D'Aguilar v. D'Aguilar, Id. 
134). n. Goldsmid v. Bromer, 
Id. 324;, In The Nabob of 
Arcot V. the East India 
Company, 3 Bro. C. C. 292., 
I Ves. Jim. 371., 12 Ves. 
Jun. 56., the suit was sus¬ 
tained by an alien infidel. 

In Osborne's case, Pasch. 
51 Geo, 2., “Information was 
prayed for publishing an ac¬ 
count of murder, committed 
by several Jews, lately ar¬ 
rived from Portugal. Chief 
Justice objected that the 


generality of the reflection 
made it difficult to say who 
are the persons meant by the 
paper ; Fazakerly answered, 
that by proper averments in 
the information the persons 
reflected on might be easily 
discovered, as in Franklin's 
case, though the word minis¬ 
ters only was used in the libel, 
yet by suitable averments in 
the information, and proof 
made of them to the jury, 
they found those ministers of 
state to his present Majesty, 
and the Defendant guilty. 

Trin. 6 Geo. 2. 

The paper ou which the 
information was prayed, con¬ 
tained an account of a mur¬ 
der committed on a Jewish 
woman and her child, by 
certain Jews, lately arrived 
from Portugal, and living 
near Broad Street, because 
the child was begotfen by a 
Christian, and the affidavits 
set forth that several persons 
mentioned therein, who were 
recently arrived from Por- 
tMga/,and lived in Broad Street, 
were attacked by multitudes in 
several parts of the city, bar¬ 
barously treated and threaten¬ 
ed w'ith death, in casetheywere 
found abroad any more. 

Strange 


50»' 

ISIS; 

In re Matster^ > 
&c, of tb^' 
Bcnroiin 
Charixv. 


Information 
for a misde¬ 
meanor in the 
publication of 
a paper, ac¬ 
cusing certain 
Jews of mur¬ 
der. 
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1818 , 


In re Masters, 
&c. of the 
BsDFeHi) 
Chaexty. 


born also in England ,• the husband is converted to the 
Christian faith, purchaseth lands, and eiifeoffeth another, 
and dieth; the wife brought a writ of dower, and was 
barred of her dower; and the reason yielded in the re¬ 
cord is this^: Quia vero contra justitiam eSt quod ipsa 
dotem petat vel habeat de tenemento quod fuit viri sui, 
ex quo in conversione sua nolit cum eo adhserere, et cum 
eo converti.” («) 


In the earlier periods of English history the kings of 
England exercised a peculiar jurisdiction over the Jews: 


Strange showed cause 
against the information, and 
that it could not be granted 
as for a libel, because it not 
appearing who the persons 
reflected upon* are, no judg¬ 
ment can be given for the 
king; as in King v. Ornie 
Tnn. 11 JV. 3. (b) where an 
indictment was exhibited for 
a libel, called The Ladies’ In¬ 
vention, and alleged to be 
to the scandal of several la¬ 
dies unknown; and after 
verdict pro Rege, judgment 
was arre,sted, because it did 
not appear who the persons 
reflected on were. 

Sedper Cur. Admitting an 
information for a libel may be 
improper, yet the publica¬ 
tion of this paper is de¬ 
servedly punishable in an 


information for a misde¬ 
meanour, and that of the 
highest kind; such sort of 
advertisements necessarily 
tending to raise tumults and 
disorders among the people, 
and inflame them with an 
universal spirit of barbarity 
against sf whole body of men, 
as if guilty of crimes scarce 
practicable, and totally in¬ 
credible.” MSS. and’see 
Anon. 2 Barn. 13B. The King 
V. Osborne, 2Barn. 166. 

(fl) Co. Liu. 31 b. See 
Jenk. 3 marg. Tovey, Anglia 
Judaica, p. 230. Molloy de 
Jure Mariiimo, lib. 3. c. 6. 
s.ll.; but “a Jew’s wife 
might have dower or thirds 
out of her husband’s credits 
ard chattels.” — Madox, 
Exchequer, c. 7. p. 168. 


{b) 1 Lord Raym, 486. 


they 



CASES IK CHANCERY. 


m 


Aey were in the absolute disposition of the crown (a ); and 
whatever sums the necessities of the monarch required 
were raised by seizing their lands, though the lands of 

aliens 


181 , 8 , 

In re 
&c. of the 
Beofobo 
Chawty, 


(a) Sciendum quod omnes 
Judaei ubicunque in regno 
sunt, sub tutela et defensione 
Regis ligea debent esse, nec 
quilibet eorum alicui divlti se 
potest subdere sine Regis li- 
centia. Judaei enim et omnia 
siia Regis sunt. Quod si 
quispiam detinucrit eos, vel 
pecuniam eorum, perquirat 
Rex si vult tanquam suum 
proprium .”—Leges Edviardiy 
c. 29. Wilkins' Leges A. S. 
Selden Op. v. ii. p. 1582. The 
authenticity of this law has 
been questioned by Prpnne, 
Demurrer; and his doubts are 
supported by the author of 
the able and learned tract al¬ 
ready cited, The question, &c. 

In Madox^s account of the 
“ Exchequer of the Jews,” 
(History of the Exchequer, 
c. 7.) may be found some 
curious particulars of the Ju- 
daical revenue of the Norman 
kings, and the exactions prac¬ 
tised on the Jews, for the 
benefit of the royal treasury. 
So entirely w’ere the Jews the 
property of the monarch, that 
Henry the Third actually as¬ 
signed and delivered to his 
brother, Richard Earl of 
Corn'wally all the Jews of 


Englandy as a security for 
the repayment of a debt — 
39 Hen. 3. Rex omnibus, 
&c. Noveritis nos rautuo ac- 
cipisse a dilecto fratre et fide- 
li nostro R. comiti Comubiaiy 
quinque millla marcaruni 
sterlingorum novorurn et in- 
tegrorum, ad quorum solu- 
tionem assig^avimus et tra- 
didimus ei omnes Judaeos 
nostros AnglicBy Sec. Madox, 
Exchequer, c. vii. p. 156. 
1 Rymer, Feeder a, 315. 

The parliamentary edition 
of Rymer contains a writ is¬ 
sued in the ensuing year, De 
scrutando areas Judaeorum 
pro Ricardo comite Comubiee, 
1 Ryni. 337. A writ of the 
46’th of Henry the Third 
bears the following title. Do 
scrutando omnes areas Judae- 
orum, ac de capiendo omnia 
sua bona in manus regis per 
totum regnum. 1 Rym. 407* 

The nature of tl!e tolera¬ 
tion extended to the Jewish 
worship appears in the fol¬ 
lowing record of the 37th 
year of Henry the Third, — 
“ Rex providit, quod universi 
Judaei in sinagogis suis cele-, 
brent submissa voce, secun¬ 
dum ritum eorum, ita quod 
Christian! 
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1818. aliens could not be seized without inquest of office 

In r^Mwters ^olloy de Jure Maritimot 1. viii. c. 6. In the 

&c.ofthe ’ reign of Edward the First, they quitted this coun- 
Chaui^. whether in consequence of the Statute de Juda- 

ismo is uncertain (a), and returned not till the Com¬ 
monwealth. 


Christian! hoc non audiant.” 
Madox, Exchequer, 169. 
1 Rym. 293. But one of the 
most curious facts concern¬ 
ing their religious privileges, 
is the existence of a bishop 
or presbyter of the Jews who 
appears to have been, at 
some times, appointed by the 
crown, at others, elected by 
the Jews, subject to the royal 
approbation. The principal 
records on this matter may 
be found in 1 Rym, 95. 362. 
591. Madox, Exchequer, 
c, 7. f - Ytl- Tovey, Anglia 
Judaica, 53. et seq. Selden, 
Op. iii. p. 1583, 1584. 

(a) The statute de Juda- 
ismo, or, according to its ori¬ 
ginal title, de la Jeuerie, 
Statutes of the Kealni, i. 
221. passed in the third 
year of Edward the First, 
Prynne, Demurrer. Tovey, 
204. 232., concludes with 
a declaration, that the per¬ 
mission to the Jews, to take 
lands on lease, should not 
continue more than fifteen 
years from that time; and at 


the expiration of that period 
in the eighteenth year of 
Edward the First, the Jews 
of England were banished. 
The principal records con¬ 
nected with that event seem 
to have perished; but writs 
of safe conduct remain, 
issued in that year, entitled, 
Salvus conductus pro om¬ 
nibus Judaeis regnum exe- 
untibus Rege jubcnte; and 
reciting, cum certum terml- 
nura omnibus et singulis Ju¬ 
daeis regni nostri praefixeriraus 
idem regnum excundi, &c. 
1 Rym, 736. Tovey, 240. et 
seq. In page 244. of a copy 
of Tovey’& Anglia Judaica, in 
the possession of the editor, 
is the following manuscript 
note: — “ Anno 1306, 3 Ed. 
Secundi,” (the date must be 
incorrect, Edward the Second 
having ascended the throne 
in 1307,) “ circiter festum 
Sancti Johannis Baptisti, sex 
Juda:i venerunt Londonice, 
eo quod volueeunt impetrari 
Hcentiam a Reje in Anglia 
commorandi; unus eormn 

fuit 
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mopwealth. (a) Throughout that long interval no Jew 
could be an object of this charity; nor can it be supposed 
that Edward the Sixth, a most religious monarch, de¬ 
signed to found an establishment for the support of infi¬ 
dels, by letters patent, in which he describes himself as 
Ecclesiae Anglicanae supremum caput. ChrManity is a 
part of the law of England (b); to permit Jews to enjoy 
the benefit of the charity, would be indirectly to encou¬ 
rage a mode of faith, in support of which, according to 
the express decision of Lord Hardwicke, this Court will 
not interfere, {c) The letters patent specify as objects 
of the endowment, the instruction of youth in gramma- 
tica literature et bonis moribus; and though in a know¬ 
ledge of the learned languages^ Jews and Christians may 
agree, they diflier widely in their interpretation of boni 


m7 

1818. 



Ttt re 

Ac. of die 
Bsoroah 

CHAAtHVi 


fuit Physicus, Annales Civit. 
London, Bib, Cotton, Otho. 
B. iii. The statute, 1 Ed. 3. 
St. 2. c. 3., Le roi veut, que 
les dettes des Jues soient per- 
donncz, Stat. of the Realm, i. 
255., may probably be under¬ 
stood of the debts subsisting 
at the period of the banish¬ 
ment of the Jews, and which, 
on that event, became pay¬ 
able to the crown, Ryley^ 
Plac, Pari, 129. 173., and 
seems not to authorize an in¬ 
ference of the residence of 
Jews in England when the 
statute was passed. 

(a) During the protector¬ 
ate, an addre^was presented 
on behalf ofiihe Jews, solicit¬ 
ing the free exercise of their 
religion; a measure which 


Prynne opposed in his la¬ 
borious tract; “ A short De¬ 
murrer to the Jews* long dis¬ 
continued barred Remitter 
into England," Of the pro¬ 
ceedings on this application, 
an amusing account is col¬ 
lected by Dr. Tovey^ who 
concludes that the Jews failed 
to obtain a legal establish¬ 
ment under Cronmell, and 
that their return occurred in 
the reign of Charles 2. An- 
glia Judaica, 259. ei seq, 
an opinion supported by the 
author of The Question, Sic, 
p. 36, 37. See also 1 Hag¬ 
gards Reports, App.nos. 1,2. 
(i) AntCj p. 490. n. 

(c) De Costa v. De Paz, ‘ 
p.487. n, 

mores; “ 
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1818. mores: the good morals contemplated by the founder 

were such as conform to Christian rules, and originate 
In te Masters, . . . . . . , 

&c. of the in Christian faith. There i^'no law, tolerating an infidel 
CrfAfttry. religion, nor has any statute passed since the return of the 
Jews, and now in force (a), exempted them from the dis¬ 
abilities to which at the common law they are subject. 
In the debate on the bill introduced in a late reign, for 
the naturalization of the Jews (6), a question arose whe¬ 
ther Jews born in England can hold real property as na¬ 
tural-born subjects ? Mr. Fazakcrly strongly maintained 
the negative (c ); the opposite opinions of Eigol and 
others proceed on reasoning obviously inconclusive, that 
they know no statute depriving Jews of a right to hold; 
it was sufficient to know that there is no statute repealing 
the disqualifications of the common law. (d) So wide is 

the 

(a) 1 Ann. st. 1. c. 30. (d) Mr. Jfebbds tract con- 

1 Bl. Comm. MO. 13 Geo. 2. tains the concurrent opinions 
c. 7* s. 3., and sec (i & 7 ofSir J2oi/.i?fl^jMO«rf,Serjeant 
IV. 3. c. 6. ap. Gibson Cod ..2 Chcshyre, Mr. Pigot, Serjeant 
433.10 Geo. 1. c. 4.26 G^o.2. Whitaker^ 'M.t. Kettleby^ Mr, 
c. 33. s. 18. “ The Plaintiff Lutwich, Mr. Reeve, Mr. 
had leave given by the ('ourt Talbot, and Sir Clement 
to alter the venue from Xon- Wearg, that Jews, natives of 
don tp Middlesex, because all England, have the same ca- 
the sittings in London were pacityofpurchasing and hold- 
on a Saturday, and his wit- ing lands as other subjects ; 
ness was a Jevr, and would a conclusion supported by 
not appear that day.” Barker Webbe, with much learning 
Y. Warren, 2 Mod. 270. and ingenuity. 

{b) 26 Geo. 2. c. 26. re¬ 
pealed by 27 Geo. 2. c. 1. Mich. 27 Geo. 2. 

An account of the debates on “ A question having been 
the latter bill may be found started, on occasion of the 
in Lord Oy/brd’s Memoires, i. late act of {^|kiment con- 
310. et seq. cerning the naf^alization of 

(c) New Parliamentary the Jews, which act was re- 
History, xiv. 1406. pealed this session, whether 

Jews 
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the distinction between Jews and other natives of £ng^ 1818. 

lanc/f that, on the trial of a Jew, the jury is chosen 

(hMc, half Christians and half Jews, (a) 8ec. of the 

fisoroan 

Charity. 

It is in evidence that no Jew has ever been a trustee 
of this charity; the first statute, 4 George 3., required 
as a qualification in the trustees, that those who were 
not members of the corpbration should be church¬ 
wardens ; a provision which necessarily excluded Jews, 
whose exclusion from corporations was, as appears in 


Jews are entitled to purchase 
and hold lands in England^ 
Jgcsjinwiiat Loi-(j Janple, after the re- 

give^thelr nioved in the 

nions to the House of Lords, that some 
use of method might be taken to as¬ 
certain this question; and 
that for this purpose the 
judges might be desired to 
attend and give their opinions 
upon it; which was opposed, 
and the motion rejected, for 
many reasons, but particu¬ 
larly because the judges are 
not obliged to give their 
opinions to the house upon 
such extra-judicial questions, 
where no bill is depending; 
and the Duke oi'Argijk men¬ 
tioned a case in Queen Anne'a 
time, where such a question 
being put to the judges, 
Lord Chief Justice Holt, in 
the name of^nself and the 
rest, insistec^mat they were 
not obliged ^0 give their 
opinions on any sucJi ques- 

VoL. II. M 


tions, and his objections 
were allowed by the house,” 
Mr. CWs MSS. E. E. 

.«} The authorities for this 
practice refer to times he- 
fore the banishment of the 
Jews, 1 151. Dper, 

1H-. a. II. Mado.v, Exchequer ^ 
c. 7- p. Ififi* et seq, Helden 
^4c Sqnedrm Vet. Hebr., Op, 
V. i. p. 11^)9. Id. “ Of the 
Jews sometime living in Eng¬ 
land.’ Op. V. Hi. p. 1460. 
Barrington on the Statutes, 
225. Concerning the judges 
appointed to “exorcisejuris¬ 
diction in the aftairs of the 
Judaism," see Madox, Ex¬ 
chequer, 0 .7- p. lo9. et seq. 
i Ind. 254. Tovey, Anglia 
Jndaicn, p.43. ei seq. Sclden, 
Op. V. iii. p. 1459 — 1462.; 
and for the assembly called 
the jewish parliament, 
Demurrer, part 2. p. 28. et 
seq. Tovey, Anglia Judaicat 
p. 110. etseq. 

Ill 


BlachtmCi 
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1818. JBlachtone (a)i one of the objects of the corporation act, 
InnvisZtmf ^3Cflr.2. st.2. c. J, The ijequisites of seisin of a free- 
of the hold estate, and notice in the parish church, obviously 

CtLouxv. Christians. In the objects of the charity, the 

requisition of the Christian and surname of the candi¬ 
dates ; of attendance at public worship on Sunday ; of 
cert^cates of good conduct by the minister of the parish ; 
and the provision for an exhibition to scholars going to 
the university, are all inapplicable to Jews. A Jew could 
not perform the duties of an apprentice to a Chi’istian, the 
days appointed for work and rest being different in the 
two religions. The care of the monument and statue 
of Sir W. Harper, is inconsistent with the Jewish faith. 
The schoolmaster must be in orders: would it be 
reasonable to require a clergyman to superintend the 
education of persons in a lUith opposite to Christianity ? 
The general expression, good morals, is defined by the 
subsequent regulation, directing removal for non-at¬ 
tendance at church, as a species of misbehaviour. 
Could the master honestly release from th<; obligation 
of morning and evening prayers, a large proportion of 
the scholars; and if Jews arc admissible, u majority 
might be Jews. 

Sir Samuel Romilly in reply. 

The result of the inquiries suggested by the Court is, 
that persons professing the Jewish religion have , in 
almost every mode, enjoyed the benefit of this institu-' 
tion ; have been educated there, placed apprentices, and 
received the reward of good conduct; and that which 
the counsel on the other side suppose impossible has 
happened; a clergyman of the church of England lias 
certified the moral merit of a Jew, thisi^ing it prac- 


(a) 4 Bl. Comm. 58. 


ticable 
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ticable for a man to be good without being a Cliristlon. 
No Jew lias lield the office of trustee, because no Jew 
has resided in the town, who was not an object of the 
charity. 



/» re Master, 
&c. ef 

CHAAijrr. 


The manner in which this case has been argued, 
renders it of .extreme importance; and if the doctrines 
advanced at the bar receive the sanction of the Court, 
this will be a new epoch in the jurisprudence of the 
country, so far as concerns religious opinions. The 
Solicitor-General supposes, that this Court will not 
give effect to a charity lor the benefit of Jews. The de¬ 
cision of I^ord Ilurduoicke in De ('oda v. De Paz (a), 
proceeds expressly on the design of the institution in 
that case for the projiagatioii of the Jewish religion. 
What would be the condition of Jews, if neither Jew 
nor Christian could establish a charity for their relief? 
It is sufficient that there is not even a dictum in support 
ol’ that doctjiiic. 


It has been said, that by "Sje law of this country Jews 
arc aliens, and disqualified to hold real property. 
Whatever might have been the o})inion of Mr. Faza^ 
Icrlij, who was alone in it, on that point, the universal 
opinion at present is, that Jews born in this country 
are as much entitled to hold and enjoy lands, as other 
natives. (Z») No one ever objecleil to a title because the 
estate had belonged to a Jew. It is matter of fact that 
no such notion is entertained by the jiresent Chief Justice 
of the King’s Bench, who purchased from a Jew the 
house in which he now resides. On any other supposi¬ 
tion, the statute 13Geo.2. c.which expressly enacts 
that Jews reeling seven years in a British colony, and 

(i) Vide ante, p, 508. ii. (rf.) 

M in 2 


{a) Ante, p. 487. 


taking 
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In re Masters, 
&c. of the 
BEDFOaD 
Charity. 


taking the oaths prescribed, shall be deemed natural- 
born subjects, would be nugatbry. 

It is painful to comment on the doclrlnc cited from 
Lord Voice's^ report of Calvings case; a doctrine dis¬ 
graceful to the memory of a great man, whose latter 
years redeemed in some measure his liiilings as an oHicer 
of the crown. That passage has never been citerl with¬ 
out reprobation. In 2'heFjast India C()7}ipan;y \. Saiid^s, 
iSir George Trcby condemned it in the strongest terms, 
“ I must take leave* to say that this notion of Chris¬ 
tians not to have commerce with infidels is a conceit 
absurd, monkish, fantastical, and fanatical. It is akin 
to dondniiim finula! ar in gratia” {a) 


It is corrected by Sir Fdxaard. IJtilc/on as a known er¬ 
ror; and in Oniichiind v. Jiarirr (/>), Chief Justice JVillcs' 
rejected it with indignation. '*• This notion, though 
advanced by .svi great a man, is, 1 think, contrary not 
only to the Scripture, but to common sense and com¬ 
mon humanity; and I think that even tlie devils them¬ 
selves, whose subjects he says iJie heatliens are, cannot 
have worse principles; and besides the irrcligion of it, 
it is a most impolitic notion, and would at once destroy 
all that trade and commerce from which this nation 


(a) 10 Howell’s State Trials, 
aoe. ruJf ante, p. .102. n. 

{b) “ Turks and Infidels are 
not per/)clui mimici, nor is there 
a particular ciunity between 
them and us; but this is a coni- 
mon error ibunded on a ground¬ 
less opinion of Justice />Voo/i'c(i}; 
for though there be a difference 
between our religion and theirs. 


that docs not oblige ns to lie 
enemies to their persons; fliov 
are tlic creatures of God, and of 
the same kind as we arc, and it 
would he a sin in us to hurt their 
persons. Per Liltlvlon, (after¬ 
wards Lord Keeper to King 
Chavlvs 1.) in his reading on the 
27 E. 5. 17. MS.” 1 Sa/L -JG. 
i AlL 21. IVil/cs, 5.78. 


(1) Ante, p. 


reaps 
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reaps such great benefits. We ought to be thankful to 1818. 
Providence for giving us the light of Christianity, which 
he has denied to such great'numbers of his creatures of &c. of the 
the same s})ecies as ourselves. We are commanded by CuAmrY. 
our Saviour to good unto all men, and nc^t only unto 
tliose who are of the household of faith. And St. Pder 
saith, Acts, x. 34, 35, that ‘ God is no respecter of 
persons, but in every nation he that fearetli him and 
worketh rigliteousness, is accepted with him.’ It is a 
little, mean, narrow notion to suppose tluit iit) one but a 
Christian can be an honest man. God has irnjdaiitcd 
by nature, on the minds of all men, true notions of vir¬ 
tue and vice, of justice and injustice, though heatliens 
])erhaps more frequently tict contrary to those notions 
than Christians, because they have not such strong mo¬ 
tives to enforce them. But (as 8t. Pricr says) there are, 
in every nation, men that fear God and woi k righteous¬ 
ness; such men are certainly^;^V/c diii/ii, and very proper 
to be admitted as witnesses. J will not repeat what was 

said by Sir GVorge Trelri/ in the case of monopolies in 
• ••***'*' « • 

the State Trials, vol. vii. p. 502, of this notion of Lord 
Co/r’s, and which was cited by one of the counsel, but 
T think that it very well deserves every epithet that he 
has bestowed on it. I have dwelt the longer ujmn this 
saying of his, because I think it is the only authority 
that can be met Avith to siij>port this general assertion, 
that an i»ifidel cannot be a witness. For though it may 
be founded upon some general sayings in Bmcion, I'leta, 
and Bril Ion, and other old books, those I think of very 
little weight, and therefore shall not repeat them. First, 
because they arc only general die!a; and in the next 
j^lace, because these great authors lived in the very 
bigoted popish limes, w'lien we carricil on very little 
trade cxce})t tlic trade of religion, and consequently our 

M m 3 notions 



CASES IN CHANCERY. 




1818 . 

In re Masters, 
&c. of the 
Seofoad 
Charity, 


notions were very narrow, and such as I hope will never 
prevail again in this country.'’^ (r/) 

It is said that this institution was founded by Eckvard 
the Sixth; • and that establishing a charity for relief of 
the calamities incident to human nature, he, as a reli¬ 
gious man, intended to confine it to persons of his particu¬ 
lar persuasion. Edxvard the Sixth was the founder also 
of St. Ilospifal: is it contended that a sick or 

wounded Jew is not admissible into that establishment? 
The argument that no person can be an object of the 
charity, who was not, or might not have been, in the 
contemplation of Ed'ward the Sixth, woukl exclude the 
members of all subsequent sects. If no Jews are eligi¬ 
ble because no .Tews were resident in Eiifrland during his 
reign, on what principle can Quakers be received ? Tlie 
statutes of Elkahcih were passed during the exile of the 
Jews, and if this argument is valid, no Jew' can have 
the benefit of the poor laws. Jews, however, though, to 
their credit, they commonly niaintuin their own poor. 


{«) WiUcs, 542. In Camp- 
hell V. Unll, Mr. Hargrave 
liaving cited the distinction 
mentioned by Lord Coke in 
Calvin scase, between“coun¬ 
tries vested in the king by 
conquest, and countries com¬ 
ing to him by descent,” ad¬ 
ded, “ in reporting this doc¬ 
trine, Lord Coke mixes with 
it another distinction between 
infidel and Christian coun¬ 
tries, which is now justly ex¬ 
ploded.” Upon wliich Lord 
Mamjield interposed, “ do 
not quote the distinction for 
the honour of Lord Cahe,” 


20 llovoell Staie 'Trials, 294. 
Ilis Lordship’s judgment in 
that case, contains the fol¬ 
lowing passage: “ Laws of a 
conquered country continue 
until they are altered by the 
conqueror. The justice and 
antiquity of this maxim are 
incontrovertible; and the ab¬ 
surd exception as to pagans, 
in Calvin s, case, shows the 
universality of the maxim. 
The exception could not ex¬ 
ist before the Christian a?ra, 
and in all probability rose 
from tlie mad enthusiasm of 
tJic crusades.” Id. 323. 


are 
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are compelled to contribute to the poor’s rate, and must 
either serve the offices of churchwarden and overseer, or 
fine for not serving. 

If Lord Coke's doctrine is pursued, we must proceed 
to some of our early writers, who declare that the mar¬ 
riage of a Christian with a Jewess, is'a capital offenco 
punishable by a cruel death, (a) On the same authority, 
no Jew can have the benefit of clergy. “ It hath been 
said, that Jews and other infidels, and heretics, were 
not capable of the benefit of clergy, till after the statute 
5 Anne, c. G. as being under a legal incapacity for or¬ 
ders. (/;) But I much question whether this was ever 
ruled for law, since the introduction of die Jews into 
England, in the time of Oliver Cronvecell. For, if that 
were the case, the Jews are still in the same predica¬ 
ment, which every day’s experience will contradict; 
the statute of (jueen Aime having certainly made no al¬ 
teration in this respect, it only dispensing with die ne¬ 
cessity of reading in those persons, who, in case they 
could read, were, before the act, entitled to the benefit 
of clergy.” (c) Such is the doctrine of Blackslone. On 
their re-admission to this country, after the virtual repeal 
of the flagrant act of injustice which had banished them, 
the Jew's were restored to the privileges of other subjects, 
and became entitled to the benefit of all institutions not 
confined to members of the established church. 


1818. 


In re Master^ 
&c. of tb« 
BebiWii 
CH&niTr. 


The duty of repairing a monument, is not inconsist¬ 
ent with the Jewish religion, which permits statues for 


(a) 3 Inst. 89. Contralicntes (A) 2 Hal. P. C. 375. 2 Hank. 
cum Juclajis vol Judocabus, in P. C. 558. Post. 508. 
terra vivi confodiantur.” Fleta, (c) 4 Bt. Comm. 571, 572: 
lib. i. c. 57. See Barrington on 
the Statutes, 222. 


M m 4 
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1816 . tempoi!al purposes,* the second commandinent is as 

/n'lvlifolters adopted by Christians as by Jews. The argument 
’^&c.ofthe *that Jews cannot be trustees, because they cannot be 
Charity n^embers of a corporation, proves too much, and would 
require the exclusion of all dissenters. 


The Lord Chancellor. 

The prescribed form of oath supposes that a quaker 
may be a trustee. 

Argument in reply resumed. 

Tlie framers of the Articles could scarcely have taken 
so much pains to omit the use of the term Church, in 
requiring attendance on public worship, except with the 
purpose of not excluding sectaries. The synagogue is 
open every day, and a Jew might attend worship there 
on Sunday, The phrase “ Christian name,” has been 
relied on. If Christian name means baptismal name, 
Anabaptists are excluded. No one who reads the regu¬ 
lation can fail to understand that the design was merely 
to designate the person with certainty, and that the 
Christian name is used only as a familiar description of 
the name which distinguishes the individual from all 
other members of his family. Tlie comprehensive words 
“ all children of inhabitants, and children of all persons,*’ 
&c., afford a much stronger inference of the intention 
of the founder, that there should be no exclusion. The 
only description relative to admission into the alms¬ 
houses, is of persons advanced in life, and wanting aid. 

The doctrine of the .other side amounts to this, that 
Jews reside here only by sufferance, with all their landed 
property at the pleasure of the crown, excluded from 

the 
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the benefit of every charity, in the condition of perse 
cuted aliens. 

The Lord Chancellor. 


1818. 


In re Mastere, 
&c. oE^the 
BaDFORS 
Charity. 


What interest in the question have the gentlemen of 
the synagogue, who join in the petition ? Every person 
possessing the character of an inhabitant of Bedford, 
and describing himself as an object of the charity, is en¬ 
titled to apply to the Court; but how can I hear persons 
representing the synagogue ? How can I notice the 
body called the Jews* Synagogue ? 


Argument in reply resumed. 


That objection, at the utmost, renders those persons 
superfluous, and the petition must be considered as that 
of the other petitioners; but as any one may be a relator 
in an information, so any one may be a petitioner under 
the new act. (a) The members of the synagogue appear 
in their individual character, and the words, “ elders of 
the synagogue,” are merely descriptive. 

The Lord Chancellor. 

Under which act is the petition presented ? 


Sir Samuel Bomilly. 
Under both acts. 


The Lord Chancellor. 

I doubt whether the petition can be received, either 
under the particular act, or under the general act. 

{ a ) 52 Geo . 5 . c. 101. 


Ue 



CASES IN CHANCERY. 


518 

1818 . 


In re Masters, 
&c. of the 
Bedford 
Charity. 


Aug, 15". 


The Lord Chancellor. 

I am perfectly satisfietf'tliat Jew boys cannot be ad¬ 
mitted into the school; whether the other provisions of 
the charity are applicable to Jews, is a question on which 
I have not quite formed an opini^p. 


1819. 
Ma^ 1 . 


Persons pre¬ 
senting a pe¬ 
tition under 
stat. 52 Geo. 5 . 
c. 101. must 
have a direct 
interest in the 
charity. 


The Lord Chancellor. 

There is a question in this case to which I must de¬ 
sire an answer, why the gentlemen of the synagogue are 
petitioners ? Under Sir Samuel Bomilhf'% act (a), sup¬ 
posing this a petition which could be authorised by that 
act, (a jjoiiit ou which I shall hereafter remark,) no per¬ 
son can petition who has not a direct interest in the 
charity. The act, indeed, authorises “any two, or more 
persons,” to present a petition; but I conceive, that those 
words must be understood to mean persons having an 
interest. 


The Lord Chancicllor. 

Ma^ 4. The jictition proceeds on an allegation, that the peti¬ 
tioners are entitled to relief^ either under the act relative 
to this particular charity, or under the general act, or 
One act giving under both those acts. The petitioners must elect on 
tion.muran- act they will proceed; and for jhis reason; under 

other act giv- the particular act the judgment of the Lord Chancellor 
tionSjcct to is final; under Sir Samuel Romilh/& act it is subject to 

appeal, the apiieal; the Court, therefore, cannot proceed on both 
Lourt cannot ^ 

proceed on 
both acts. 


(rt) 52 Geo . 5 . c. 101. 


acts; 
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acts; the judgment cannot be both final and not final. 1819. 

I cannot give judgment In two jurisdictions. /w r7MMtcrs 

&c. of the 

If the petitioners proceed under the Betlford charity Charitv. 
act, their affidavits, ^licli are unstamped,, cannot be 
read ; it is only under Sir Samuel act that they 

are authorised to read affidavits without a stamp, (a) 

A third point is, what reason is there for pennitting 
the elders of the Jewish synagogue in London to become 
petitioners ? 

Anotlier question also requires consideration, whe¬ 
ther, regard being had to the nature of this case, which 
arises, not on niiscoiidiict, but on doubt of the con¬ 
struction of the articles, the Court possesses jurisdiction 
under the particular act, except on the petition of the 
trustees ? 

Mr. Hcaid in support of the petition. 

Under the Bedford charity act, any person whatever, 
with the consent of IJis Blajesty’s Attorney General, 
may apply by petition, [h) iSir Samuel jRomilli/s act is 
susceptible of a like construction. 'Fhe words, “ any 
persons,” comprehend })ersons who may not have an in¬ 
terest. In the instance of charities for relief of the 
blind or the poor, it has been the practice to receive the 
petition of the minister of the parish; and on behalf of 
orphans seeking the benefit of a charity for fatherless 
children, the Attorney General may proceed without a 
relator. 

The Lord Chancellor. 

The petition of the minister of the parish is received, 

(rt) 52 Geo . 5. c. 101.'. 3. ( d ) See the clause, ah/c, p. 477. 

because 
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1819. because the poor may be burdensome to him ; and there 
In renters doubt that, though 'ateUitor is commonly required 
&c. of the for the purpose of securing costs («), the Attorney General 
Charity. pleases, proceed without a relator. The pe- 

The Attorney titioners must make their choice between the acts; and 
^oceed'wh^- they proceed on the /^tv^rJ^harity act, the office- 
out a relator, copy of the affidavits must be stamped. When they 
have declared their election, I will decide the question 
as if the other act had not been mentioned. 

Another matter may deserve consideration. I have 
not found any actual refusal to give the benefit of this 
charity to any individual except Sheba Lyon, I wish to 
know whether, supposing that any thing can be done on 
the petition of persons not trustees, I can give to the 
petitioners all that their petition seeks ? It was argued, 
that persons of the Jewish persuasion are entitled to the 
benefit of all the distributions to be made of this cha¬ 
ritable fund, or if not to all, at least to a part; and the 
petition prays that they may be declared entitled to all. 

A doubt has also occurred to me, whether admissibi¬ 
lity into the school is within my exclusive jurisdiction; 
whether it does not belong to the visitors, the warden, 
and fellows of Nctc College ? They have introduced a 
variety of regulations for the conduct of the boys’ school, 
with which no Jew boy could comply. Without now 
giving final judgment, I have no doubt that a Jew boy 
cannot have the benefit of that school, because he cannot 
comply with those regidations. 


Mr. Belli for the petitioners, declared their election to 


(«) Some cases concerning relators are collected, ante, v. i. 


p. 505, 


proceed 


Ma!/ s. 
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proceed under the Bedford charity act, and suggested, 1819* 
that the petition should stantl over, in order that the 
affidavits might be stamped. &c. of the 


Mr. Shadtoell against the petition, proposed that the 
statement of the affidallts should be taken as true. 


&c. of the 

Beofobd 

Chakitv. 


The Lord Ciianceixor. 
That cannot be done. 


The question was argued on comprehensive principles, 
but is, in fact, no more than this. What is the meaning 
of these instruments ? And I think that I need not 
much concern myself with general doctrines. 


The affidavits on both sides were afterwards stamped. 

The Lord Chancellor. 

I have before me the petition of some residents of the Mai; ii. 
town of Bedford, and also of persons not resident there; 
and without inquiring whether the last ought to have 
been joined, I will consider it only as the petition of the 
former. The petition claims relief under one or otl]£r 
of the acts of Parliament; but I now understand, that 
the petitioners rely on the Bedford charity act; not in-, 
sisting on the other; and I am quite content to take it 
in that way, without giving them the trouble of amend¬ 
ing the pelition; it can Easily be recorded, that the 
judgment of the Court proceeded on the Bedfoi-d act: 
but then arises a question, whether, on that act, the ap¬ 
plication is right in form ? whether the best course of 

proceeding 
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1819, 


In re Masters, 
&c. of the 
Bedfobd 
Chabity. 


An institution 
for teachinij 
the Jewish 
religion, is 
illegal; but 
whether pro¬ 
perty can be 
given to per¬ 
form cha¬ 
ritable acts to 
Jews, is a dif¬ 
ferent ques¬ 
tion. 


proceeding will not be, that a short petition should be 
presented by the trustees, ^ting, that doubts had arisen 
on the construction of the act in regard to Jews, and 
submitting to the Court what they take to be the true 
exposition, as far as those persons are concerned ? On 
the letter stated in the petition, as on a great deal Urged 
to mm ill argument, those liberal ideas about worshipping 
God in church, chapel, or synagogue, I purpose to make 
no observations; it is not necessary. The decision in 
Dc Costa V. De Paz, has established, that no one can 
found, by charitable donation, an institution for the pur- 
})ose of teaching the Jewish religion; but it is quite a 
different question, whether property can be given to per¬ 
form cliaritable acts to persons who happen to be Jews; 
and it appears to me, that the present is a mere question, 
whether these individuals arc or not, within the four cor¬ 
ners of this act of Parliament, objects of the charity 
thereby given ? I have no concern with general prin¬ 
ciples; I am only to construe the^act. 

On behalf of any persons, objects of this charitable 
institution, the mode of proceeding, independent of the 
course provided by the act of Parliament, would be by 
infbraiation ; if this is a case within the intent of the act 
of 52 Geo. 3. c. 101., the Court might jiroceed on a peti¬ 
tion presented in the mode prescribed; if the present 
proceeding is to be considered as depending for validity 
oij. the jurisdiction given to the Court under the Bedford 
charity act, it then becomes necessary to inquire, in 
what cases, and by what form, this Court is to be ap¬ 
plied to, recollecting the weight and effect of the pro¬ 
ceeding, if correct ? Whether the trustees were right or 
wrong in so doing, I mean to intimate no opinion ; but 
for some years they admitted Jews and Jewesses to the 
benefit of the charity; they state, tliat they have since 

• been 
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been advised, that they ought not to continue that prao 18 IS* 

tice j and a question which Tshould wish to suggest for re Mastw 

their consideration is, whether they would proceed un- & c , of tbe 

der a clause in the act, which authorises them to present 
a petition to the Chancellor; a proceeding which would 
render the order of the Court unquestionably valid, (a) 

Under that clause, when these doubts and difficulties 
arose, the trustees had it in their power to ask from the 
Court an exposition of the rules and orders, and the 
different passages in the schedule to the act, which 
would have served to them as a guide, with respect to those 
doubts. The letter written from the trustees to one of 
the elders of the synagogue, refers it to those who claim 
the benefit of the charity, to take such steps as they 
think proper, for asserting their rights. The question 
then arises, laying out of the case the 52 Oeo . 3 . c. 101., 
within which it would be extremely difficult for the pe¬ 
titioners to bring themselves, and if the application 
is not under the clause which I have just stated, 
whether the petitioners have any effectual mode of pro¬ 
ceeding, except by information ? The question would 
be, whether the next clause (d) was meant to apply to a 
case where there had not been misconduct or misde¬ 
meanor in the trustees, but where they acted erroneously, 
if you please, on doubts and difficulties which they felt 
with regard to the construction of the act of Parliament ? 

The terms of that clause contemplate acts, not of the 
body of trustees, but of individuals being trustees; the 
language applies not to corporate bodies at all; I cannot 
examine them, and the usual process is not applicable. 

The difficulty which I have on this is, whether, in an 
application of this sort, this clause authorises a proceed¬ 
ing of this summary nature against a corporate body, 

( a ) See the clause, ante ,^. 499 , 500. ( d ) Ante , p. 477. 

with 



m 


CASES IN CHANCERY. 



Iff re Muittrs, 
&c. of the" " 
Bier,5^ 
CHAfttTY. 


with resipeetto a matter whi^h consists not in misconduct, 
ormisdemeftnour, or wilfitfeisapj^ication j notin a case 
in which the Court can examine individual trustees, but 
in doubte and difficulties, with respect to which there is 
a provision in the former clause ? I submit it, therefore, 
to the trustees, whether, in order to have this point 
setl#d, they would libt better present a petition under 
that clause? The strong inclination of my opinion, on 
looking intp the ac^of Parliament, is, that I have not 
jurisdiction in this‘’t*^se under the other clause. 


Mr. Bell. — Even on an information, the question 
mighl arise, Whether your Lordship M^ould not quit the 
judicial character of Lord Chancellor, and pronounce an 
opinion dn your visitatorial character of Lord Chancel¬ 
lor ? T 


The Loud Chancellor. 

Then the preliminary question would arise, whetlier I 
have a visitatorial character ? 


A petition was a'cerwards presented the masters, 
governors, and trustees of the Bedford charity, praying 
a declaration whether the poor inhabitants of the town of 
Bedfm'd, ^jio were of the .tewish persuasion, were enti¬ 
tled, with Christians, to the benefit of the Bedford 
charity, for themselves or their children; or to what ex¬ 
tent, and in what respects, if any, they or their children 
were entitled to the benefit of such charity? 


The. Lord Chancellor. 

This case came originally before the Court, on a pe- 

tition 


8.3. 
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tition presented by certain persons resident in the town of 1819. 

Bedford andby certain other personsdescribing themselves 
as elders of synagogues in London s and it was insisted, &c. of the 

that the petition might be sustained, either on the act 
called Sir Samuel Romillf^ act, or on the act regulating 
the Bedford charity. There were difficulties’ll! that way 
of considering the case. If thei. matter was contested, 
whether the corporation were trustees for Jews as well as 
Christians, great doubt arises whetl^er the petition could 
be sustained under the first act; arid, under the second, 
it was extremely doubtful whether the Chancellor had 
authority to proceed in this summary way by petition, in 
a case where the ti'ustees were not accused of misconduct. 


It would be difficult to represent this as a case of mis¬ 
conduct, within that clause. Another difficulty, which I 
continue to think very considerable, is this: if Jews, in¬ 
habitants of Bedfoi'd, claiming to be objects of the cha¬ 
rity, could, as inhabitants of Bedfoa-di establish in them¬ 
selves the character of cestuis qtie trust of this charitable 
fund, yet I cannot comprehend on what principle the pe¬ 
titioners, describing themselves as elders of the congre¬ 
gation of Dutch and German Jews, assembling at certain 
synagogues in London^ have a right to present a petition. 
Those who are interested in the fund, provided Sir Sa¬ 
muel Bomillfs act, or the Bedford charity act, apply to 
this case, namely, persons residing at Bedford^ are enti¬ 
tled to the summary interference of the Court, but I know 
not on what ground these gentlemen residing iik London 
can appear as petitioners. To receive their petition 
would be to give a sort of corporate character to indivi¬ 
dual petitioners, which this Court would not allow to be 


sustained. The Bedford charity act authorizes the Court, Persons pre¬ 
in the instance of misconduct of the ti’ustees, to interfere 
on the petition of any person or persons; but I appre- an act em- 
hend, that, in judicial construction, these expressions 


must be understood to mean, not persons having no in- persons 
,r 'kT whomsoever” 

VoL. II. N n terest. 
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In re 
&c. of dta 
Bsoronj) 

CBXtpIt* 

to petition 
against trus¬ 
tees of a cha¬ 
rity, must ^ 
interested in 
the fund* 
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terest, 1^ perils who have an interest in the fund. If 
the petitioners resident in Bedford could have established 
their title as objects of the charity, still, as to the other 
petitioners, it would have been the duty of the Court to 
dismiss the petition as a matter of course. These diffi¬ 
culties, however, are removed by the petition which the 
trustees have preferred- 

This charity had^its foundation in letters patent of 
Edward the Sixth, who founded a grammar school at 
Bedard as in nlany other parts of the kingdom, and this 
is the foundation of a school, pro institutione et instruc- 
tiohe puerorum et juvenum in grammatica literatura et 
bonis moribus. (o) 

The Lord Chancellor having remarked that the 
phrase ‘‘ boaii mores” admitted various constructions in 
classical writers, and referred to the acts of 1764 and 
1793, observed on the clauses authorising applications to 
the Court. Attending to the language of the enactments 
with respect to cases in vrtiich all the trustees ought to 
apply in a summary way, and of these enactments, on 
the authority of which the former petition was presented, 
it appears to me that the letter was not Resigned to au¬ 
thorize a petition for the construction of provisions on 
which doubts arose. The former enactment being ap¬ 
propriated to that purpose, this clause authorizes the 
Attorney-General to interpose if a trustee misconducts 
himself, which he could hardly be said to do when he 
was bond Jide construing tlie act. I also think that the 
words “ any persons” must mean persons interested, and 
therefore that the elders of the London synagogues had 
no authority to petition. 

(o) Vide the Letters patent, a«fc, p. 472 . etseq. 

His 
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His Lordship imving stated the provisions of die acts 
of parliament, and of the schedule proceeded thi^: 

I have detailed both the acts and the provisions emv* 
tained in the schedule, for the purpose of presenting to 
my own attention, at least, the clauses on which observ¬ 
ation was made iu the course ofi'?tlie argument. It 
appears that until about thirty years ago, for reaspns 
stated in that affidavit, there never was any distribution 
of these funds to the children of Jewls, nor any appli¬ 
cation by Jews on behalf of their children ; that within 
the last thirty years, some parts of the profits of these 
estates have been applied in favour of soioe children' of 
the few Jews residing in the town; bi5t, that on the 
application of the petitioner, Isaac Lyon Goldsmith, the 
trustees declared that they did not think themselves 
authorized to make application of the funds ajcnong the 
children of Jews. 


1819 ^ 



In tv Masters, 
&e. of the 
Beairaao 
CHAairy. 


Many arguments were addressed from die bar on the 
practice and principle of toleration. I apprehend that 
the present question is perfectly simple in ijts nature, 
and neither more nor less than this, whether the letters 
patent of Edward the 6th, and these acts of parliament, 
have or not comprehended within the true construction 
of their provisions persons of tlie Jewish persuasion ? 

Whatever my sentiments may be of the opinions ex¬ 
pressed in some clauses of the letter written on* that 
occasion, I apprehend that it is the duty of every judge 
presiding in an English Court of Justice, when he is 
told that there is no difference between worshipping the 
Supreme Being in chapel, church, or synagogue, to 
recollect that Christianity is part of the law of Eng- Chnstianit|r is 
latid (a); that in giving construction to the charter and 


(rt) ride an(e,p. 490. n.. 

N n 2 


the 
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In re Masters^ 
&c of the 
Beofobd 
Charity. 


A grammar 
school is a 
school for in¬ 
struction in 
the learned 
languages. 


the acts of parliament, he is not to proceed on that 
principle fsirther than just construction requires; but to 
the extent of just construction of that charter and those 
acts, he is not at liberty to forget that Christianity is 
the law of, the land. 

With respect to usage, as far as usage is to be looked 
to for an exposition of the charter, it may be convenient 
first to consider it with rcterence to the question whe¬ 
ther Jew boys can be admitted to the school, and next 
to the admission of Jewish maidens. I am not sure 
that the first question tloes not belong to the visitors (a); 
but I have no difficulty in giving my opinion on it. 

An observation not without weight is, that this school 
was founded as a grammar school, by Ethuird the 6th, 
who founded many throughout the kingdom, and the 
words grammar school have generally been construed 
to mean a school for instruction in tlie learned lan¬ 
guages {b) ; but I believe that it has been the practice 
from the beginning, and I hope that it still continues, 
and will long continue, that in these scliools great cure 
is taken to educate youtli in the doctrines of Christianity; 
to teach them their duty to God and their neighbour, 
in the terms in which those duties are taught in the 
Catechism; and 1 remember the time when boys so 
educated were attended to church every Sunday by their 
master; thereby giving to them the opportunity of 


(rt) Lord Hardwiclce declinod n Vcs. 51!;. Mx parte licrl- 
to interfere in regulating the hampstrad Free Uchool, ‘2 Fes. ^ 
school of this charity, but con- Jien. 134. 
trouled the application of the (6) The Aliomey-General v. 
revenue. Attorney-General v. Wliilcly, ll Fes. 241. The/It- 
Corporation of Bedford, 2 Fes. tomey-Gemvitlv Hartley, 2 Jac. 
SOS. See the cases collected in ^ Walk. 555. 

The Attorncy-Gemral v. Dixie, 


learning 
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learning the principles of tliat establishment which the 
law certainly favors. 

The result of the affidavits is, that it docs not appear 
that any Jew ever partook the benefits of the charity, 
till within the last thirty years; that a Jew has voted in 
the choice of trustees, being canvassed for his vote by 
one of tlie aldermen of Bedford, and that two or three 
Jewish children have been admitted into this school, (in 
W'hat manner conducted will be seen presently,) that 
they have not received the benefit of other parts of the 
charity, the affidavits accounting for that, because from 
their circumstances of age or otherwise, they w'ere not 
in a situation to solicit charitable assistance, or to be 
appointed trustees. Here are the regulations of the 
school approved by the warden and fellows of New 
College; and I can find nothing to raise an argument, 
that would authorize me to say, that they have not 
authority to make re^uhitioti.s for the conduct of tlie 
scliool. Even liioui'h tlie eliuiter and the acts had not 

v» 

cxciudetl Jews, the charter and the acts giving to the 
warden aiui leilows the {/ower of inalving regulatio. s, if 
these regulations, in a Christian country, operate to 
exclude Jew boys, it will remain to be considered, 
whether that is not a due exercise of visitatorial autho-. 
rity, and such as must be submitted to ? 


1819. 


In re Masters, 
&c. of the 
Beofoed 
Chabity. 


There is another way of considering it ,* Whether the 
visitors have not, in excluding Jews, rightly construed 
the charter and the acts ? 1 have no doubt that Edxeard 

the 6'th had not any intention for the education of Jews. 
Whatever may be our sentiments, it does not appear 
to me that they were within the scope of the cluu'ter, 
nor do I think tliat they are within the scope of the 
acts; the acts could nbt mean to comprehend persons 
who were not comprehended by the charter. How is 

N n 3 it 
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1819. it possible that the education of boys professing Chris- 
Jn r^M^ew ^oy** pi*ofe$sing Judaism, can proceed 

Ac. of the together ? It is in evidence, that Jew boys were absent 
Parity, Jewisli holidays, and while the New Testament 
was read. They cannot comply with the regulations 
for education at this school, in what must, accord¬ 
ing to the construction of the charter, be held to be 
boni mores; the master always chooses the Latin and 
Greek books, and I know none of the grammar schools 
ill which the New Testament is not taught, either in 
Latin or in Greek. In prescribing the school houi*s, 
directions arc given for the attendance of the boys, on 
every day in the week, except Sundayit is impossible 
that Jew boys can give that attendance, consistently 
witli the observance of Jewish holy days. Prayers are 
to be read every morning. What kind of prayers ? 
They are prayers in a grammar school, where the master 
is a clergyman, and where the scholars are to have ex¬ 
hibitions to the universities, to which it is impossible 
that any Jew boy can be sent. It is not necessary to 
go through all these particulars, because it seems to me 
that Jew^s resident at Jkdjcn^d, acting conscientiously, 
could not permit their sons to attend this school. I am 
therefore clearly of opinion, that there is no pretence 
to say that they are entitled to attend. 

M'itli respect lo tlie other objects of the charity, the 
only question before me relates to Jewish maidens. First, 
can it be that at the time of the letters patent, Jew girls 
were within their scope and meaning ? Next, if it is 
dear that boys must lie educated in the principles of 
Christianity, is there any thing in the Charter to au¬ 
thorize me to say, that it being the intention to found 
an institution, a great object of which was, education 
of boys in the Christian religion, other olgects of the 
charity were to be persons not professing Christianity? 

Various 
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Various articles interspersed, all tend to shew tliat the 
design of the charity was to benefit persons professing 
the Christian religion. I shall mention only one; that 
girls are required to send in their Christian names. It 
is said that Christian name means only first name, and 
that, on the other construction, an Anabaptist could not 
be admitted. Be it so, but I apprehend that Christian 
name means something which a Jew would say does not 
belong to him. I apprehend that Christian name does not 
necessarily mean baptismal name. Though Anabaptists 
do not baptize until later in life than other Christians, I 
think that the name which they give to their children is, 
in a sense, a Christian name. Another circumstance is, 
that the children are to attend public worship every 
Sunday. It is stated, and I doubt not truly, that 
Jewish children do attend worship every Sunday ; but 
can any one contend that the words of the letters patent, 
attending worship every Sunday, mean more than at¬ 
tending on a day on which, under the Christian religion, 
attendance at worship is more imperative than on any 
other day ? 


1819. 


/» IV Masters, 
&c. of the 


Mr. Heald. Another question relates to apprentic6 
fees. 


The Lord Chancellor. 

I think that the same thing. 

The petition of the trustees having been presented to 
me since the argument, I mean to declare my opinion 
that Jews are not objects of the charity, but having 
heard no argument on this petition, I intend not to 
direct the order to be drawn up, without giving an 
opportunity of re-arguing the case, if the parties desire it. 

N n 4 Mr. Heald 
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1819. Ml’. Ueald. applied for the costs of the proceeding, 

Ja'TiSws, ^ settling au important question. 

&c. of the 

Charix?. Lord Chancellor. 


Costs of pro* 
ceedingsm 

suDimai^’ju. 

risdiction. 


I doubt v.’hother I have power to give costs. The 
trustees will take their costs under the act, without my 
order. On the first petition I could have made no 
order. I do not apprehend that in this summary juris¬ 
diction 1 can give costs, unless the act of parliament 
authorizes me; in a cause I have power to give them, 
but not on proceedings in this summary jurisdiction, (a) 


“ His Lordship doth declare that the poor inhabitants 
of the town of Bedford who are of the Jewish persuasion 
are not entitled to any benefit of the Bedford charity in 
the said petition mentioned, for themselves or their 
children.” B.eg, Lih, A. 1818. fol, 2081—2088. 

(a) The following account batvn with a note among Lord 
of a decision connected with the Colchester'^ MSS. A very imper- 
doctrine discussed in the pre- feet report of the proceedings 
ceding case, is extracted from a occurs in 2 Atk. 14. under the 
MS. in the possession of the title of Mellish v. Da Costa. 
Editor, and agrees nearly ver- 
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VlUwAIlEAI. V. MeLUSH. 

In Chanceryi Wh Marche 1787. 


The Defendant, Mrs. 
Mellish, was the daughter 
of Mr. Da Costa a Jew, and 
having married Mr. Villareal 
a Jew, had by him two chil¬ 
dren, one of whom is near 
nine years old, and the other 
about eight, and Villareal 
dying, a bill was brought in 
this Court touching the chil¬ 
dren’s estate, «Src. a decree 
thereon, and the fortune of 
the two children appeared to 
be 27,000/. each. After¬ 
wards a treaty of marriage 
was had between the mother 
and one Mr. Mendez, and 
thereuponZ)« Cosla her father 
prevailed on his daughter to 
assign over the guardianship 
of the two children to him, 
and to agree that if the two 
children died during their 
minority, he should have a 
moiety of their fortunes. 
The treaty of marriage after¬ 
wards breaking off, she mar¬ 
ried Mr. Mellish without her 
father’s consent, and became 
a Christian, and Mr. Da Costa 
having possession of the two 
children, refused the mother 
to visit them, without a 
French woman being with 
them, iSrc. Thereupon Mr, 


Mellish and wife preferred 
this petition to be restored 
to the guardianship, or that 
she might have liberty to see 
the children without inter¬ 
ruption alone, and the chil¬ 
dren liberty to visit her. 
Another petition was pre¬ 
sented on behalf of the two 
children, praying that the 
Court would give proper 
directions for their education, 
&c. 

Mr. Broxvne for Mr. Mie/- 
Ush et ux. This assigning 
the guardianship, is void by 
the mother, it being a per¬ 
sonal right without any inter¬ 
est, but for the good and 
benefit of the infants, See. 
and as it cannot be trans¬ 
ferred, so neither can it bo 
renounced. Vaugh. 177. 
Bedell v. Constable. 

Mr. Thomas Clarke for the 
two children. They have a 
right to the mother’s care, 
unless she be disabled or dis¬ 
qualified, which is not in this 
case, unless by the deed, by 
which it is pretended the 
mother has assigned her right 
of guardianship; and as to 
the deed itself, as it is of 
such a nature as the Court 

would 
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In re Hasten, 
&c. of the 
Besfoko 
Chabixy. 


VUlarecd 

V. 

Mellish. 

V., the daugh¬ 
ter and widow 
of a Jew, hav¬ 
ing agreed 
with her fa¬ 
ther, that he 
should have 
the care of the 
persons and 
estates of her 
two infant 
children, and 
in the event 
of their death 
during mi¬ 
nority, should 
receive a mo¬ 
iety of their 
property, and 
having ab¬ 
jured Judaism 
and married a 
Christian, on 
the petition 
of the chil¬ 
dren-the 
Court ordered 
that they 
should he de¬ 
livered to their 
mother,guard¬ 
ianship not be¬ 
ing assignable, 
and the agree¬ 
ment not pur- 
po-ting to be 
an assignment, 
and the right 
of the mother 
io be guardian 
continuing 
notwith¬ 
standing her 
second mar¬ 
riage. 
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&c. of the 

BEnFOttc 

Charity. 

Villareal 

V. 

Mellish. 


1819. would not carry into execu- 
' tion, so by the same reason 
the Court will not suffer it to 
be made use of in bar. 
Plovid. 291-.' Osborn v. Gar¬ 
den. Barret;^. Lady Penham^ 
guardianship not assignable, 
V. Ca.in Dom. Proc. 1724.(rt) 
As to what may concern the 
religion of the infants, though 
that sliould be the choice of 
every person, yet as here 
they cannot choose, and as 
the method of education will 
naturally affect religious prin¬ 
ciples, therefore care should 
be taken of such education; 
but considering the temporal 
advantages only of the chil¬ 
dren, the education in Juda¬ 
ism will affect their fortunes, 
and the consequence of the 
children continuing with the 
grandfather, being educating 
them in a different religion 
from the parent, so that will 
lay a foundation for that dif¬ 
ference in a family, which is 
too common upon account of 
their difference in religious 
principles, and especially in 
Jewish families; as appears 
by the provision made by the 
legislature for allowance by 
Jewish parents to convert 
Christian children; Slat. 

1 Ann. c. 30. 


Mrs. MelUsh by affidavit, 
said she was baptized 28th of 
March, 1735, and that her fa¬ 
ther Mr. Da Costa was a Jew. 

Mr. Talbot for the children. 
Vaughan, 181. The one 
child here is a daughter, and 
the other a son. The daugh¬ 
ter, as a Jewess, may be 
married improvidently, the 
son will be under incapaci¬ 
ties, by our law as a Jew, 
can enjoy no offices, &c. 

Mr. Attorney General, for 
Mr. Da Costa. Mr. Villareal, 
the former husband, died in 
1730. Mr. Z)r/ Costa has had 
the care of the children under 
the Deed of Agreement in 
1734, without any complaint 
by the children or the mo¬ 
ther, till this petition. Agrees 
a guardianship cannot be as¬ 
signed in law ; but it does not 
follow but that the plaintiflP, 
having such right, may agree 
that another proper person 
should exercise that authority. 
Debts are not assignable at 
law otherwise in this Court, 
and this petition is to set 
aside her own agreement. 
This Court is not bound to 
interpose in such cases. Case 
of Mr. Hopkins {h), having 
given to two of the daughters 
of Mr. Jepp about 10,000/. 


(a) Reynolds v. Lady Teyn- {b) Ex parte Hopkins, 3 P.W. 
ham, DMod.^0. Lady Teyn- 151. 
ham v. Dacre Barret Lcnnard, 

4 Bro. V. C. 302. 


a piece, 
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a piece, and the executor 
having the custody of the 
two children; the father pe¬ 
titioned to have the children 
educated, &c., but the Lord 
Chancellor King dismissed 
the petition, and said if the 
father could recover the po- 
session of the children at law 
he might. The objection to 
the fiither was his being a 
farmer in the country, im¬ 
proper, &c. As to the chil¬ 
dren’s petition, it is said they 
are not bound by the mo¬ 
ther’s agreement : and that 
no objection lies against her; 
but here by her second 
marriage she is not sui juris, 
and the children will come 
under the power of the father 
in law. The next objection 
is that the mother is now a 
Christian; this is a popular 
argument, but we are not to 
be wiser than the law; and it 
was thought one of the hard¬ 
est parts of the persecuting 
of Protestants abroad, the 
taking away the children, and 
putting them under a different 
education ; and if the Court 
should interpose in such 
cases, is afraid no children 
would be suffered to be edu¬ 
cated otherwise than accord¬ 
ing to the legal establishment. 
The foundation of the statute 
1 Ann. was, that children 
should be left free without 
force in their choice of re¬ 
ligion. The Statute 12 Car. 2. 


c. 24. s. 8, 9., which gives 
power to the fadier to devise 
the guardianship of a child, 
takes no notice of the mother. 

The deed and agreement 
between Mr. Ha Costa and 
his daughter Mrs. Hellish 
read, dated 3d of May 1734. 
She agreed that if her two 
infant children should die 
infants intestate, he should 
be entitled to an equal mQjety 
W'ith her, and that she and 
all persons who should be 
entitled to the guardianship 
of the two children, should 
permit Da Costa to have the 
care of their persons and 
estates. On the back of the 
deed is an indorsement, dated 
March 1735, by Mr. Hellish 
and Mrs. Villareal (then his 
wife), whereby they con¬ 
firmed and ratified the deed. 
A deed-poll signed by Mr. 
Dn Costa whereby he agrees 
to permit Mrs. Hellish to 
visit the children at his house. 
Affidavit of Mr. Da Costa of 
the occasion of making the 


1819. 


In re Masters, 
&c. of the 
BxDfOBn 
Charity. 


Villareal 

V. 

MelHsh. 


deed, on treaty of the daugh¬ 
ter’s marriage with Mr. Men¬ 
dez, and her free act, and 
never refused her to visit the 
children; also affidavit of 
Mr. Da Costa's care of the 
children. 

Mr. Fazakcrly and Mr. 
Murray on the same side. 
The guardianship of the mo- 
tlier is little regarded by the 
common or statute Jaw of 


this 
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1819. this kingdom; and wisely so; 

^ because the mother by se- 

In re Masters, , . . 

&c. ofthe marriage puts herself 

Bedfobd under the power of another; 

Chabitit, jjgj, affection often alien- 

Villareal ated from the children of the 

, first husbanJ, to those of the 
Melluh. , T \ 

second. Instances in the 

guardianship in socage, cus¬ 
toms of London, &c. Case 
of Lord Mansell, who being 
about 14', would liave chosen 
his mother (who was then 
married to a second husband) 
to be his guardian; but Lord 
Talbot refused it, but upon 
other persons of honour being 
joined with the mother's 
husband. Though a guar¬ 
dianship cannot be assigned, 
yet it may be renounced; 
and in case of an action at 
law by the mother here, tlie 
deed would bar. This is not 
such a case as the court 
should interpose any extra¬ 
ordinary power; and the 
giving the guardianship here 
to the mother, would in truth 
be giving it to the father-in- 
law ; because she is in potes- 
tatc viri. This is a general 
question*, whether this Court 
will interpose to give a guar¬ 
dian to children upon account 
of religion? The children 
here as much (a) 

as they can 
be, considering their tender 

(a) A blank occurs here in the 
original MS. 

{b) Bedell v. Constable, Vaugh, 


years. The father here might 
have devised the guardian¬ 
ship, upon the statute 12 
Car.2., though Roman Ca¬ 
tholics are excepted, for 
political reasons. The true 
point is, whether this Court 
will change the education of 
the children, on this case, so 
as to change their religion ? 

The Loud Chancellor. 

It is with reluctance he is 
obliged to determine ques¬ 
tions of this sort, in family 
disputes, and more disagree¬ 
able where they relate to 
religious matters ; but when 
it becomes necessary he must 
do it. Here are two peti¬ 
tions, first by the mother, 
second by the children. As 
to the mother's, her claim 
must be considered first. 

Her claim, as before the deed 
of 1734, is clear, and a right 
in her. It has been truly 
said that the right of guar¬ 
dianship of the mother differs 
from that of the father; she ^ mother 
cannot devise, as the father 
may by the statute oftestamcn- 
Car. 2. (b) The mother’s 
right abstracted from socage, ^ ‘ 

(which is not here the case, 

there being no lands,) arises 

from nature. She has a right Right of 

to the custody of the jiersons, the mother 

and care of the education ; 

and this in all countries nature, 

177. Ex parte Edwards, 5 All;. 

519 . 


where 
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Guardian¬ 
ship not 
assignable 


where the laws do not break 
in. The grandfather has no 
right to interpose, otherwise 
than as the mother being his 
daughter, owed a duty to 
him. It must be admitted 
likewise, that the mother had 
no right to assign the guar- 
' dianship; no guardianship 
assignable except in chivalry. 
Lord Vaughan in Bedell v. 
Constable, calls it a private 
office of personal trust, (a) 

Next, how it stands under 
the deed of Maj/ 1734'. It 
must be agreed that that 
does not transfer the guar¬ 
dianship. As to the differ¬ 
ence that though things may 
not be assignable at law, yet 
they may in equity, that is, 
where they consist in interest; 
and therefore guardianship is 
no more assignable in equity 
than at law; and the deed 
here does not use words of 
assigning, but is an agree¬ 
ment that the grandfather 
should have the actual care 
and education, and that she 
would not interpose. It is 
therefore clear that Mr. Da 
Costa has gained no right to 
the guardianship under this 
deed, but to clear the mother, 
&c. It seems a little strange 

(o) Vatigh. 177. Eyre v. 
Countess of Shaftesbury, 2 P. If. 
121. Earl of Shaftesbury v. 
Shaftesbury, GUb, Rep, in Eg. 

172. 


to come into a court of equity 
to pray contrary to the agree¬ 
ments of the party; and much 
less can the court set aside 
the agreement in this sum¬ 
mary way. No imputation 
on the behaviour of Mr. Da 
Costa, and therefore no 
ground to relieve Mrs. Mel- 
lish on her petition, and her 
petition therefore dismissed; 
but as to the petition of the 
infants another consideration. 
Objection to this that it 
comes from the mother; but 
though it may be so, yet as 
this comes before the court 
in a case where the court has 
given directions touching the 
estate of the infants, the court 
ought to interpose, from 
whatever hands it comes, 
though from a mere stranger; 
and so it was done in the case 
o{ Lord Dudley to controvert 
the accounts of the receiver. 

Here are two questions; 
first, whether in the power 
of the court to give any di¬ 
rections to deliver them to 
the mother ? Whether pro¬ 
per? As to the §rst, the 
power, has no doubt of it, 
though no cause depending, 
as was Mr. Barrett and Lady 
Teijnhams case, (i) As to 

tJie 

(b) Reynolds v. Lady Tcyn- 
ham, 9 Mod. -iO, Lady Tcyn-^ 
hem v. JJacre Barrett Lcn- 
nard, 4 Bro. P. C, .'502. See 
ex parte Salter, 2 Dick. 769, 

3 Bro. 


1819. 

In re Masters, 
&c. of the 
Bedford 
Charity. 

Villareal 

v. 

Mellish. 


Orders rela¬ 
tive to the 
guardianship 
of infants 
without a 
cause depend¬ 
ing. 
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1819. the interposition of courts of 
law on Habeas Corpus, the 

oHhr** ’ ^°'**’*® nothing to 

Bedfoiuj do about the right of guar- 
CiiABiTY. dianship, but as to the liberty 

VUlareal only (a); and 

V. there are proper writs, as ra- 
MelMi. vishment of ward, &c. and 

Right of guar- Habeas Corpus is only for 

SS!fon°L ““rt '» ‘“k® 

leas corpus. the party be not confined 
contrary to law. 

Secondly, as to the discre¬ 
tion of the court; and holds 
that he is bound to interpose. 
Has declared that the deed 
passes no right, but that it 
still remained in the mother; 
and whatever the mother has 
done, if she neglects, the 
children may complain, or 
any one for them. Much 
has been said on the point of 
religion; holds the true state 


o Bro. C. C. 500., wlicrc some 
earlier authorities arc collected. 
Spencer v. Earl of Chesterfield, 
Amb. 14 G. Ex parte The Earl of 
Ilchesler, 7 Ves. 548. Epre v. 
77w Countess of Shaftesbury, 
2 P. W. \02. O'Keefe v. Casey, 
1 Schoales ^ Lefr. 106. Ex 
parte Woolscombe, 1 Mad. 21.5. 
Ex parte Mayerscough, 1 Jac. 
and Walk. 151. In ex 
Hopkins, 3 P. W. 151. Lord 
Chancellor King declined to or¬ 
der, on petition, the delivery of 
inlimts to^their father. 

(a) The decisions on this point 
seem not perfectly consistent. 
Bex V, Johnson, Lord Baym. 1334. 


of the question to be, whether 

this court shall not take the 

infants out of the hands of a 

person who has no right of 

guardianship, and put them 

into the hands of the person 

who has the right, and is of 

the religion of this country ? 

Do not by any means intend, The Court 

but declare the contrary, 

take the children of Jews 

from their parents, any far-fere with 

ther than as required by the educa- 

act of parliament, (i) 

It has been said, that the Jews, far- 

father of the children was a , 

Jew. I see nothing" to pre- by statute. 

vent the father from devising; 

but the father being dead, 

and not having disposed of ^ • 

, 1 - ,. / 7 . , , maydevisc 

the guardiansmp, the father s the guar- 

right devolves to the motlier, dianship of 

o ' 1 • 1*1 

and she is here of the religion dJenunjer 
of the country, and there-statute 

12 Car. 2. 

—-- C. 24. 


8 Mod. 214. 1 Str. 579. Bex \. 
Smith, Bidgeway, Bep. Temp, 
Hardwkke, 149. 2 Str. 932. 

5 P. W. 155. n. Bex v. Delaval, 
3 Burr. 1455. 1 Bl. 410. Bex 
V. Hopkins, 7 East, 579. 

(6) On a bill by a testamentary 
guardian against a trustee, the 
answer of the Defendant, repre¬ 
senting the Plaintiff as an unfit 
person to have the management 
of the minors, “ being a man of 
small fortune and increasing fa¬ 
mily, and also a sectary,” was de¬ 
clared scandalous and imperti¬ 
nent. Corbet V. Tottenham, 1 Batt 
ij- Bcatt, 59. 


fore 
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fore no reason to take the 
right from her. 

As to the statute 1 Anne, 
though the present case is 
not within the provisions of 
it, yet the reason weighs; 
for, if a Jew child become 
Christian, the act of parlia¬ 
ment takes away the father’s 
power, and as the children 
here are of such tender 
years that they cannot choose 
for themselves, should not 
the Court interpose to assist 


in restoring them to their 
rightful guardian ? 

No person has greater re¬ 
gard to conscience, but holds 
likewise that the Christian re¬ 
ligion is part of ^he law of 
the land, and so held and 
declared by Lord Chief Jus¬ 
tice Hale, in the case of the 
King V. Taylor, 1 Vent. 193. 
3 Keb, 107. 

Order the children to be 
delivered forthwith to the 
mother, {a) 


1819. 


In re Masters, 
&c. of the 
Beovobd 
Charity. 


Villareal 

V. 

Mellish. 


(a) On the power of the nio- cond marriage, see Potlinger v. 
ther as guardian of her infant Wightman, 3 Mer. G7. 
children, notwithstanding a sc- 


THOMAS HAWKSHAW, - Plaintiff. igls. 

WILLIAM PARKINS and JOHN THOMPSON, 

’ Ju/y,2l,-25. 

Defendants. Kov. 12 . 

1819. 

Fel/. 27. 

rilHE bill filed on the 10th of June 1818 stated, Demurrer to 

That one Daniel Menchcr, late of Bedford Street, Lrcty^,Stating, 

in the county oi Middlesex, coal merchant, but now that two part- 

• ners having 

agreed to exe¬ 
cute a release to the principal, in consideration of an assignment of his effects, 
one alone executed the release, overruled. Whether a release so executed binds 
all the partners, giuerc. 

A writ of injunction issued after execution is in the same form with the common 
writ before execution. 

The Plaintiff, in cquit}’, having been taken in execution, and discharged by a judge 
of the court of law, on payment into the hands of the Master of that court, of the 
amount of the sum indorsed on the writ, with sheriff’s poundage; and the common - 
injunction having afterwards been issued; on motion to flissolve the injunction, it 
was ordered, that the Plaintiff might apply to the court of law for payment to him 
and to the Defendants, of the sum paid into the hands of the Master, that sum, 
when received, to be paid into the bank to abide the event of the cause. 

abroad, 
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1818 . 


Hawkshaw 


V. 

Parkjns. 


abroad, and out of the jurisdiction of the court, some¬ 
time in the year 1810 represented to the Plaintiff that he 
had considerable dealings with the Defendants, who car¬ 
ried on trade as coal merchants at the Adelphi ; and that 
he could obtain a considerable enlargement of his credit 
with the Defendants, if he could procure some respect¬ 
able person to jom him in a security to them by way of 
bond, and he requested Plaintiff to join him, upon au 
assurance that no risk was likely to be incurred in so 
doing, as the credit allowed by the Defendants to 
Rencher was small, and the settlements frequent; that 
the Plaintiff^ influenced by such representations and 
assurance, and being willing to accommodate Renchet', 
consented to join in such security, and for that purpose 
executed with Renchei' a joint and several bond to the 
Defendants, dated the 1st of May 1810, in the sum of 
500/. conditioned to be void on payment by the Plaintiff 
and Renchet' or either of them of the sum of 250/., or 
any less sum that should or might thereafter become 
due from time to time for coal tlelivered to Rencher by 
the Defendants; that some time in 1816 Rencher 
having become embarrassed in his circmnstaiices, en¬ 
tered into a composition with the Defendants and his 
other ci’editors, whereby they agreed to accept an assign¬ 
ment of his property, and in consideration thereof to 
execute a release of their several demands ; that on the 
27th August 1816 an indenture of tliat date was 
executed by Rencher of the first part, C. G. a creditor 
of Rencher of the second part, and the Defendants, and 
JV. M., and M, his son and copartner, being bond Jide 
creditors of Rencher, of the thii’d part, whereby after 
reciting that Rencher stood indebted to the parties of 
the second and third part in the several sums of money 
set opposite to their respective names, and was unable, 
by reason of certain losses, to pay the whole of their 
respective demands, but in order to render to them the 

utmost 
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utmost satisfaction in his power, liad proposed 0 cou* 
yey all hjis estate and effjects to C. G. in trust for him* 
self and the rest of the creditors of RencJiert r,ateabiy 
and in proportion to the amount of their several debts, 
to which the parties of the third part had consented and 
agreed, and had chosen and appointed C.l). to be a 
trustee accordingly, it was among other things witnessed, 
that the creditors, parties of the' second and third parts, 
severally and respectively,, and for their several and re¬ 
spective executors, &c. accepted the said assigned pre¬ 
mises, estate, and cllects in full payment and satisfaction 
of tlieir respective debts, and released Bencher from the 
said several debts, and from all actions, suits, &c, for or 
by reason of the debts so due to tlmm, or of any otlier 
matter whatever, antecedent to the day of the date of 
the indenture. 

The bill further stated, that the indenture was exe¬ 
cuted by the Defendant Thomimn on behalf of himself 
and his copartner Farkim^ but Parkins dul not, save 
as aforesaid, execute the same, aiul the tieed was not 
therefore binding upon him or the linn as a release at 
common law; but submitted tliat it was a sufficient dis- 
charge in equity of any claim or demand whicli the De¬ 
fendant might have had by reason of tht^ bond against 
the plaintiff as surety, and that the bond ought to bo 
delivered up to the Plaintiff to bo cancelled. It was 
also stated that the Defendant had commenctxl pro¬ 
ceedings at law against tlie Plaintiff* on the bond, and 
liad caused liim to be arrested and held to special bail 
for the sum of 250/. 'fhe bill, charging that the indenture 
was execute<l by Thompson on behalf of himself and his 
copartner, and that though the Plaintiff could not take 
advantage of the hidenture by way of plea in bar to the 
action at law, yet that the same ought to be considercii 
in equity as a good discharge of Plaintiff’s liability on the 

Voi.. ir. Co bond, 


541 
18 Iff. 

0 . 

•Farkiva 
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181$. 

Rawxsbaw 

V. 

JPah^kinc. 


bond, inasmuch as the principal was thereby released, and 
the Plaintiff only a surety therein, prayed that the De¬ 
fendants might be restrained by injunction from pro¬ 
ceeding at law against the Plaintiff in respect of the 
matters aforesaid, or upon the bond, and that the bond 
might be delivered up to the plaintiff to be cancelled. 

ITie Defendants filed'a general demurrer. 

M 

Mr. fVetherel for the bill. 

The release being executed by Thompson only, is not 
at law binding on ParJcins. A partner cannot bind his 
copartner by deed, unless expressly authorised by the 
articles of partiiers*lnp. {a) In proceedings under the 
bankrupt laws indeed, one partner is permitted to 
act for all {b) ; but those exceptions have never been 
considered as impeaching the general rule. At law, 
therefore, the Plaintiff has no defence ; but in equity a 
partner having accepted a composition from the princi¬ 
pal, has discharged the surety (c); and the release, though 
it cannot be pleaded at law, is an effectual discharge of 
the surety in equity. It is clear that a release to one 
co-obligor, is, in equity, a release to both. Berjoer v. 
Swad/hi. (d) At least one part of the relief prayed by 
the bill is equitable, namely, that the bond may be de¬ 
livered up to be cancelled. 

Mr. Sefo?i in support of the demurrer. 

A release to one of several co-obligors discharges the 


(«) Harmon v. Jarksony 1 T. (c) The cases on the discharge 
J®. 207. See V. Dungter- of the surety by transactions with 
viUcy 4 T. S. 313. the principal, are collected in 

(A) Hx parte Hall, ] Rose, 2. Moyhew v. Crickett, ante, p, 18.5. 
Ex parte Hodgkinson, 19 Veg, (d) 1 Atk. 394. 



CASES IN CHANCERY. 


^3 


rest. Com* Dig. Pleader^ 2 W. SO., on the authority of 1818. 
a passage in 2 Roller 410. 1. 47. {a) A release of ^ ^ ^ ' 

partnership debts executed by one partner, concludes the 
firm. Montague on Partnership, {b) And a deed of Babkins. 
composition of debts is an exception to the general rule 
that one partner cannot bind the rest by deed. “ When 
a trader is unable to satisfy the demands of his creditors, 
to save the trouble and expense of a commission of 
bankruptcy, upon his giving up all his effects, they may 
agree to accept a certain proportion of the debts due to 
them, in satisfaction of the whole. This can only be 
done l^ deed, and there is generally introduced into it 
a clause of release. If copartners are creditors, and 
come in under the composition deed, it binds all if exe¬ 
cuted by one, and may be pleaded in bar of an action 
brought for the previous debt, either in conjunction with 
him who executed it, or by the others as surviving 
partners after his death.” , Watson on Partnership, (e) 

The plaintiff, therefore, on his own statement has a de¬ 
fence at law. 

T/ie Lord Chancellor. 

When a bond is prepared as the joint bond of two 
persons, though formerly if executed by one only, being 
intended to be executed by both, it was considered as 
the bond of neither, it has been lately and repeatedly 
held to be the bond of him who executed it. (d) The 
question then here would be, whether this release, if not 

(a) Probably 2 So.Jdr. 412, Tooker's case, 2 Co, 68., that ia 
G. 4.5., see Co, Litl, Ed, Hargr. personal actions one joint-tenant 
232. a. n. 1. Dorchester v. Webb, may release all, and the argument 
W. Jones, 345. Cheetham, v. of Wood, in Swan v. Steele, 

Ward, 1 Bos, ^ Pull. 630,, and 7 East, 211. 
the authorities cited in Dean v. (c) P. 225. 

NewhaU, 8 T. R, 168. (d) Elliot v. Davis, S Bos, ^ 

(i) P. 21. citing the dictum in Pull. 358. 

O o 2 


valid 



CASES IN CHANCERY. 





V. 

PaBCINSv 


valid against both the })artnei‘S) is valid against one ? M 
so, the parties ai’e right in coming into equity, because 
the release, though not good against both, changes the 
^lature of the property. 


f 

In reply Coaquestiouby the Lord Chancellor, whether, 
if tw'o partners have a demand against a principal and a 
surety by bond, and one, professing to act for the other as 
well as himself, signs, seals, and delivers a release, that 
release is at litw valid against hiraselli if void against his 
partner? The Solicitor General, amicus curicCf stated 
that he had never known the point occur in practice, 
but thought that the release might be pleaded; that a 
deed amounting to a mere acceptance of terms of corn - 
position, executed by one jrartner, is not binding on the 
rest, but that a release so executed binds all, the re¬ 
lease of a joint-obligation by tme, being at law an ex¬ 
tinguishment of the debt. 


The Lord Chaxclllou. 

When Courts of Law have held that a bond which was 
intended to be executed by two as a joint bond, being 
executed by one is valid as his bond, why is this re¬ 
lease not valid? The bill prays an injunction against 
actions on the surely bond. In Harrison v. Jaclcson^ 
the question dejrended in great measure on the nature 
of the deed. I take it that that was a deed by which 
one partner, signing, scaling, and delivering for himself 
and his partners, undertook to make a grant; the effect 
of such a deed is very different from the effect of a re¬ 
lease. ■ 


It is common for suitors to a})ply here to be di.s- 
ebarged from bills ol' exchange, from which they might 
be discharged at law, the original jurisdiction bchig here. 

Very 
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Very Qieny injunctions have been gi*anted to restrain pro¬ 
ceedings on bills of exchange, where time given would 
have a£K)rded a good defence at law on the rule that 
sureties are discharged by time given to the principal. 
We had bills in this Court before tliat doctrine pre¬ 
vailed at law. The fact tliat that doctrine now consti¬ 
tutes a legal defence is no reason why the equitable ju¬ 
risdiction of this Court should not be maintained. 


1819. 




V. 

PAKKROt. 


The Lord Chancellor. 

The case is no more than this. The Plaintiff’s 
bill states, that he executed a bond in tlie penalty of 
500/., as surety for the payment of 250/., the obligees 
being partners ; that all the creditors of the principal, 
including the obligees in the bond, agreed to accept an 
assignment of his effects, and to give a release : that is 
the substantive charge in the bill. It then states, that 
the release was executed by the creditors, but that the 
mode of release by these two creditors, the obligees, was, 
that one oidy released, signing and sealing the deed for 
himself and his partner; it proceeds to allege, that the 
deed being executed by only one partner, the PlaintifT 
cannot defend himself at law, and prays tliat it may be 
declared a good discharge in equity against the surety. 

• 

The case was argued before me on the question, whe¬ 
ther this was a valid legal release; but without advert¬ 
ing to that question, and supposing that it would not be 
valid at law, still the bill has charged, that the Defend¬ 
ants agreed to execute a release, and that an assignment 
was made in performance of that agreement; that will 
sustain the agreement in equity if not in a court of law. 
It ms, contended, that the Plaintiff could not supi>oi t 

this 
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this bill if he had a legal defence. I cannot accede to 
that argument.' It has al trays been held here, that time 
given to the principal releases the surety; the recent 
adoption of that doctrine, by courts of law, will not ex¬ 
clude the .concurrent jurisdiction of this Court. Another 
circumstance is, that the bill prays relief which cannot 
be obtained at law, the delivery of the bond to be can¬ 
celled. I am therefore of opinion, that the demurrer 
must be overruled. 

Demurrer overruled. Reg. Lib. A. 1817. fol. 1883. 


On the 23d of July, the day on which the demurrer 
was overruled, the Plaintiff obtained from the Vice 
Chancellor an order for the common injunction till an¬ 
swer and further order, allowing the Defendants to 
call for a plea and proceed to trial thereon, and for 
want of a plea to enter up judgment, but slaying execu¬ 
tion ; and an Injunction was issued accordingly^ 

On this day the Defendants moved, that the order of 
the Vice Chancellor might be discharged, and the in¬ 
junction dissolved; or that, notwithstanding such order 
and injunction, the Defendants might be at liberty to 
make an application to the Court of King’s Bench for 
payment to them of the money paid by the Plaintiff into 
the hg.nds of the Master of that Court. 

The affidavit of the Defendant’s solicitor, in support 
of the motion, stated, that in the action commenced by 
the Defendants on the bond, a verdict for 250/. was 
found for them; and on the 20th of June 1818| the 
Plaintiff was taken in execution by the Sheriff of Mid” 
dleseXi under a writ of capias ad satisfaciendum^ for the 
sum of 325/. lOj., being the amount of damages and 

costs 
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t^sts in the action; that on the 23(1 of Jme^ on nn ap¬ 
plication by the Plaintiff, Mr. Justice Bailey ordered 
the Plaintiff to be discharged out of the custody of the 
Sheriff, upon payment into the hands of the Master, of 
the amount of the sum indorsed on the writ, with the 
Sheriff's poundage, to remain in the hands of the Mas¬ 
ter until farther order; and that the Defendants have 
put in an answer, denying the whole equity of the 
Plaintiff's bill. 

Mr. Agar for the motion. 

The merits have been decided at law; if the release 
could have been pleaded in the action, this Court, 
which never relieves mispleading, will not restrain pro¬ 
ceedings under the execution. The release, if void at 
law, cannot be good in equity. A common injunction, 
issued after execution executed against the person, is 
irregular. 

Mr. Blake against the motion. 

On the demurrer, the Court decided, that the Plaintiff 
might be entitled to equitable relief. The Court will 
not permit the Defendants to obtain the money, till the 
question of equity is determined. Axe v. Clarice (a), 
k'ranhlin v. Thomas, (b) A motion to dissolve the com¬ 
mon injunction po' saltunii without the usual order nisi, 
is contrary to practice. 

The Lord Chancellor. 

In what instances has the common injunction been 
granted, after the body has been taken in execution ? 
Where the money has been levied, the writ is often is¬ 
sued, because the execution is not complete till the re- 

(a) 9 Dkk. 549. {b) 5 Mer. 325. 

turn; 


547 

1818 ^ 

HAirKSKAW. 

V. 

Pahkins. 



548 


CASES IN CHANCERY. 


1818. 

Hawxshaw 

o. 

PAAKfN*. 


1819. 
Feb. £>7. 


turn; and many acts may be done between the levy and 
the return; but where the body has been taken, the ex¬ 
ecution is executed. Mr. Justice Bailey would not have 
discharged tlie Plaintiff out of custody, without payment 
of the money to the Defendants, unless he had observed 
some irregularity in the proceedings. 


The Lord Chancellor. 

There is no doubt that if execution has been executed 
before an injunction can be obtained, in a case in which 
the Court will iuterlere alter execution executed, the 
Court must set the matter right; but cases in which it 
will so interfere, are special. 

The old practice always was, by supplemental bill to 
make the sheriff a party, and order him to pay over the 
money. Lord Thiirlow thought that if goods were in 
the hands of the sheriff, the order woukl authorize the 
sheriff to stay proceedings, but if he chose to pay over, 
he might, [a) 'Phe Court afterwards resolved, that if 
the money was paid over, it would compel a return. If 
the law is so with regard to goods, it is impossible to 
mairifain that the party shall not have relief where the 
execution is against the body, because the sheriff cannot 

do with that as with goods. 

« 

In Franklyii v. I'homas (6), on the day on which the 
Plaintiff would have been entitled to an injunction, the 
Defendant demurred, and by that means prevented the 
issuing the writ. One of the great difficulties was on the 
form of the injunction; the common form allowing the 

(o) Axe V. Clarke, 2 Dick. 54.0. {b) 5 Mcr. 225, 

3 Mer. 934. 


party 
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party to coU for a pleft, and proceed to trial, and 
1 think that on inquiry we satisfied ourselves, that even 
in those special cases the common form is employed. 
The practice of applying that form itself estabhsbed 
tiiat there must be some principle for the application. 
It would be an intolerable hardship, that when the body 
is taken, the party could not be discharged from execu- 
(ibn; but if the Court delivers him, care must be taken 
to place him in such a situation that he shall not be at 
liberty to say, that he has satisfied the execution. 

I agree with Lord Thurlaw, that, after the injunction, 
the sheriff might proceed to sell; but not if he meant to 
say that the Court would not stay the money in the hands 
of the sheriflf: always considering these as special cases, 
and admitting that, in ordinary cases, the Court will not 
interfere. 

Mr. Agar mentioned, that this subject had recently 
undergone discussion before the Court of Exchequer; 
and Mr, Blake added, that, in that instance, the bill was 
filed after execution against the person. 

The Lonn Chancellor. 

There is an important dilference between a bill filed 
after execution, and a bill filed for the purpose of pre¬ 
venting execution. 

The present is a very special case. Unless I misre- 
collect what passed on the former occasion, although the 
party is already in execution, yet, if the case is such tliat 
the Court would grant an injunction after execution, the 
form of the writ is tlie same as in the ordinary cases, {a) 

{a) This position was confirmed on reference, by the regis¬ 
trar, Mr. Crq/i. * 

VoL, II. P p lu 
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In many cases the injunction is granted a^r execution 
executed) as on warrants of attorney. If the court of 
law has acted on what 1 may call its equity, that affords ‘ 
no reason why this Court should not entertain jurisdic* 
tion on a bill filed. It is quite a different question where 
judgment hdSs been obtained after proceedings at law. 

jt apprehend that I shall feel no difficulty on the doo 
trine as between principal and surety. If I mistake not, 
there is, in the Term Ueports^ a decision, that a cove¬ 
nant not to sue one of several co-obligors is not, at law, 
a release of the co-obligors, {a) That may introduce a 
question whether such a covenant is not a release in 
equity. 


** His Lord.ship doth order, that the Plaintiff be at li^ 
berty to make an application to the Court, of King’s 
Bench for payment to him and to the Defendants, of the 
money paid by the Plaintiff into the hands of the Mas¬ 
ter of the said Court of King’s Bench, pursuant to the 
order of Mr. Justice Bailey, on the 23d day of*^*^ 
1818; and it is ordered that they do pay the same when 
so received, to be verified by affidavit, into the bank, with 
the privity of the Accountant-General of this Court, on 
the credit of this cause, to abide the event of this cause ; 
but this order is to be without prejudice to the right of 
any of the parties to such money, or any of the quesdons 
in diis cause,” 

Beg. Lib. A. 1818 fol. 1281. 

(a) Bean v. Kewhally 8 T, i?. 168. Huilm v. BytCf 6 TamU 

iiSi). 
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CAMPBELL r. MULLET'!'. 

WILLIAMSON t-. LONGMEAD. 

T he original bill filed on the 14-tU of July 1801-, by^ ivo Ameri- 
Archibald Campbell, David Williamson, James Dali, fh^ens 

residing at 

John Munnickhuyson, and Joseph Stemett, of Baltimore, Baltimore, 
in North America, and John Jleathcote of London, Mev- 
chantSy (the first five Plaintiffs being trustees of the estate residing at 
and effects of Stephen Zacharie, of Baltimore, Mer- 
chant on his separate account, and as a partner of ner^hip, a^nd 
Messrs. Coopman and Vochez, lately trading in* Balti'- certain sliips 
more, under die firm of Zachane, Coopman, and Co.,) captured by 
stated that m November 1794, a treaty of amity, com- zers,andthc 
merce, and navigation, between his Majesty King George 

under the 7th 
article of 

the Treaty of Commerce concluded in 17§i, between this country and America, 
for awarding compensations to American subjects who had suSbred losses by cap* 
ture for which they could obtain no redress in the ordinary tribunals, having 
awarded in compensation of the ships of the partnership captured, certain sums 
to the two Americans, with express exclusion of the French citizen, as an alien 
enemy: the sums so awarded are not partnership property, and the creditors of 
the partnership'' have no claim on them, as against the separate creditors of the 
Americans. 

Voj.. II. Q q 


ROLLS. 
181S. 
June ‘J 
Jutu £3. 34. 
1819. 

JfarrA 18, 
19. ‘Ji. 


the 



CASES IN CHANCERY. 


S52 


118 . 

CUupasLL 


Moxxktt. 


the Third, and the United States of America^ was 
signed by certain Minister# Plenipotentiary, and in the 
course of the following year duly ratified by his Majesty 
and the then President^f the United States; that by the 
7th artick of the treaty, after reciting that complaints 
having beei^ made by divers merchants, and other 
citizens of the United States, that, during the course of 
the war, in which His Majesty was then engaged, they 
had sustained considerable losses and damages, by rea¬ 
son of irregular or illegal captures or condemnations of 
tlieir vessels and other property, under colour of autho¬ 
rity or commissions from His Majesty, and that from 
various circumstances adequate compensation for the 
losses and damages so sustained, could not then be 
obtained by the ordinary course of judicial proceed¬ 
ings, it was agreed, that in all such cases where ade¬ 
quate compensation could not, for whatever reason, be 
then actually obtained in the ordinary course of justice, 
full and complete compensation should be made by 
the British government to the claimants, and that for 
the purpose ot ascertaining the amount of any such losfes 
and damages, five commissioners should be appointed 
and authorized to meet and act, and that the award 
of tlie commissioners or any three of them should in 
all cases be final and conclusive, both as to the justice 
of the claim, and to the amount of the sum to be paid 
to the claimants, and His Majesty undertook to cause 
the safne to be paid to such claimants in specie^ without 
any deduction, in such place, and at such time, 
as'should be awarded by the commissioners; and that 
five persons were duly appointed and constituted to 
carry into effect the provisions of that article. 


The bill proceeded to state, that Stephen Zaeharif^ 
Francis Coc^an, and John Vochez (deceased) were, in 
the year 1793, and had been for some time previously 

merchants 
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merohants and co^partnerg at BalHntorei uiider i^e 
^flrm of Zaphm^ie^ Cot^mn and Coi, and teadad 4o 
the West Indies and Europe, Zacharie and Vochex te* 
giding at Baltimore, and Coffman residing at dbe 
island of St Domingo in the West J^ies i iSfet 
soma time in the year If 93, in conse^enee of ^e 
capture of many of their ships by British cwiaers, 
and large debts due to them from the Freneh go¬ 
vernment, Zacharie, Coopman, and Voehex became 
embarrassed, and at length stopped payment of their 
debts j that in November 1794, Vochez intending shortly 
afterwards to proceed on a voyage to Europe, it 
was agreed between him and his co-partners, that 
he should collect for his and their use, ail the fn<!Nnies 
due or to become due to him and them as cp-part- 
ners in Europe, and in pursuance of such agree¬ 
ment, Zacharie, Co&pman, and Vochez, on the Zhth 
day of November 1794, executed a power o£ attor¬ 
ney to Vochez, to recover and receive all sums of money, 
debts, &c. and demands whatsoever, due, payable 
and belonging to them or detained from them by 
any means, and perlbrrn all things for them as ep- 
partners, as he should from time to time find 
necessary and convenient \ that jn 1795 Vochez ar¬ 
rived in England, and commenced business on bis 
own account in Jjtndmi, as agent for the Erenck 
prisoners in this country, and continued to reside here 
until his death; that Vochez, on the 24th oE March 
1798, executed a power of attorney to Thomas MuUett 
and Joseph Jeffries Evans, whereby, on behalf of himself 
and his co-partners, and under and by virtue of tlie 
former power of attorney, he substituted in his place 
Miilktt and Evam, tor him and his co-partners; that Muk 
kit and Evans in April 1798, on behalf of Zacharie, 
CoQpmn, and Vochez, os copartners, and as their agents 

Qq 2 or 
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18 IS* or attornies, and also on behalf of Zacharie on his own 

CAM MwTr account, and as his agent or attorney, presented 

v, several memorials to the commissioners appointed to 
MtTLLiETr. carry into effect the provisions of the 7th article of the 
treaty, praying compensation and relief for the loss 
sustained h^^^charie, Coopman and Vochezt as co-part¬ 
ners, and also by Zacharie on his own private account, 
by reason of the capture and condemnation of their 
ships and the cargoes thereof, by the British; and on 
the 8th of Jidp 1803, the commissioners by seven 
awards, adjudged and awarded that seven sums of 
money should be paid to Mvllett and Evans, on be^ 
half and for the sole use of Zacharie and Vochez, their 
executors, administrators, and assigns, for the losses, 
and expenses sustained by them, in consequence of the 
capture ol seven ships named ; and the commissioners 
also, by another award of the same date, adjudged 
and aw'arded, that the sum of 1496/. 125 . 4</. should 
be paid to Mullett and Evans, on the behalf and for 
the solf use of Zacharie alone, his executors, Ac. for 
the loss sustained by him, in conse<|uence of the 
capture of the ship Hope; all the sums of money so 
awarded being made payable by three equal yearly in¬ 
stalments, on the 15th of Jidij in each year, the first in¬ 
stalment to be paid on the 15th of July 1803; that 
the British Parliament granted to his late Majesty a 
sum sufficient for the payment of the awards, and 
the moliey tobe paid under such awards, was im- 
prested by warrant under the sign manual to Joseph 
AlcocTc, principal clerk of the revenue department; that 
the awards were delivered to Mullett and Evans, and they 
received from Alcocic on the 15th oi: July 1803, 1979/. 
145. 7d., being the whole money awarded in respect of 

the ship Liberty, and they also received from Alcock the 
« 

first instalment of the several other sums of money, by 
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the other awards made payable, and the residue of such 
several other sums, to the amount of 10,257^. 8s. W. 
still remained in the hands of Alcock ; that at the respec¬ 
tive times of the captures of the several ships mentioned 
XU the awards, Coopman resided at St. Ihmingo as a 
French citizen, and the commissioners cowfdering him 
as an alien enemy, did not therefore conceive him to be 
entitled to any relief or compensation, in respect of such 
ships as joint property. 

The bill also stated that Zacharie at a Session 
of the General Assembly of Maryland, held at the 
city of Annapolis, from the 6th of Novembet' 1797, to 
the 21st dijaimary 1798, obtained an act exempting 
his person from imprisonment, on account of debts due 
from him xis a partner with Coopman and Vochez, and 
also in his private capacity for the time, and upon the 
terms therein mentioned, and by that act Campbell, 
Williamson, Dali, MunnicJchuysun, and StetTetf, were duly 
appointed trustees of, and became entitled to his x^al and 
personal estates, for the benefit of or in trust for all his 
creditors, not only in his private individual capacity, but 
also as a partner with Coopman and Vochez ; that by 
a letter of attorney under their hands and seals, dated 
the 3d of December 1803, the trustees appointed John 
Heathcote their attorney, for them and for the use of 
the creditor’s of Zacharie, as a partner with Coopman 
and Vochez, and in his individual capacity, to*demand 
from Midlett anA Evans, and from any other pei'son liable, 
all sums received on account of the first instalment of 
the several awards which became due on the said 15th of 
July 1803, and an assignment of the several awards to 
Heathcote, for the benefit of the trustees, and also all 
future instalments of the monies payable by the awards; 
that at the time the memorials were presented, Vochez, 
with fespect to his transactions in this country, was in 
insolvent circumstances, and had ceased to carry on 

Q q 3 business 
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biuan€ta lieH^ aind he contihued iA such draumitim^ 
until tlAle of his death, arid by sofriO d60d beftfirig* 
date on or about the 19th of August 1803, he adliigned 
dli his estate and effects, and particularly his right and 
interest in the awards, and the moriies thereby iriado 
payable to ^ilip Langmead, Thomas Mdn^ (retidirig 
out €>f the jurisdiction) and John Compton^ three of hii$ 
principal creditors, in trust for the benefit of themsriltes 
and all others his separate creditors, arid jfbf the pUN 
pose of making some provision for his maintenance 
during his life; that Tbchez died in or about May 1804 
insolvent) and that no person had taken administration 
to his estate in case he died intestate, Or if he rhade a 
will) the same had not been proved, and there was not 
any l^al personal representative of him. 

The bill in answer to a pretence by Mullett and 
Th&nsi that they had retained 1629/.. 2«. 9c/» of the sums 
received by them) in discharge of some debts due from 
/ otf7ic‘a#lone, and paid the remainder, and by the deed 
of the 19th of August, 1803) assigned the awards and 
tihe monies payable thereby, to Langnteadi Mein^ and 
Compton, upon certain trusts for the benefit of thenl^ 
Selves, and all other the separate creditors of Voohez, 
after payment of some maintenance to him for hiij life, 
and were therefore not then answerable for the mon^ 
received by them, charged, that such payment and re*- 
taining,*^ and assignment, were a breach of trust and a 
fraud in Mullett and Evans; that Tktcharie never Si^tetl 
the deed of the 19th of August, 1803, and that if the 
jwtme bears his signature, it was added thereto by 
ehezi who had no lawful authority so to do, attd that 
MuUtit mnl Evans, before they received the iririney, 
knew that the house of Zacharic, CoopmaHi and 
vrB$ 'insolvent, or had stopped payment; that Lang^ 
meadt Meint and ComptoUi when they received thfe stim 
paid by Mullett and Evans^ knew that it was not tlia 

sole 
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sole property of Fockez, but of him and Zacharki or • 
Zacharks trustees* and ought not to have distributed 
more than Vockez'a share among his creditors* and th^t v. 
on the 19th of August^ 1803, Langmead^ Metric and McixattV; 
Compton^ and Vochez, executed a deed of indemnity to 
MttUett and EvanSf against the consequen|||^' of the as** 
signment of the awards, and payment of the money, 

Vochez, without any lawful authority, affixing the signa^ 
ture of TMchane^ the power of attorney of the 4th of 
November^ 1794, not authorising him to execute that 
deed, or the deed of assignment in the name of Zachark t 
and on the payment by Langmead^ Mein^ and CompiOtti 
they received an indemnity from the other creditors of 
Vochez. 


I'he bill prayed that Mullett and Evanst and also 
Langmead, Mein^ and Compton^ might be decreed to 
pay to the Plaintiff HeathcotCi on behalf of the other 
Flaintifls as trustees, the sum received by Mullett and 
Emus for the first instalment of the money ma^e pay* 
able by die award which relates to the ship Hope, and 
also the share which belonged to, and formed part of 
the estate and effects of Zacharie of the several 
other sums of money received by Mullett and Evans, 
in respect of the award made in favor of the ship Li¬ 
berty, and for the first instalment of the several suras of 
money made payable respectively by the several other 
awards, with interest; and that the award whiqh relates 
to the Hope might be assigned to Heathcote on behalf 
of the other Plaintiffs as trustees, and that the several 
other awards might be deposited and lodged with one 
of the masters for safe custody, and for the benefit of all 
parties interested tiierein; and an injunction to restrain 
Mullett and Emus, and also Langmeads Mein and Comp- ' 
ton from receiving, and Akoch from paying, the sum of 
10,2S7/. 8s. 4d. in his hands, 

Qq 4 By 
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* answer Midlett and Evamt admitting that 

CamVWl Coopman^ and Vochez had in 1793 stopped 

MuiIjjtt of tbeir debts, stated, that they had not 

been informed of that event, when the power of at* 
torney was executed to them by Vochez^ nor till some 
time in th4^^year 1803 ; that when they presented 
the memorials to the commissioners they believed, 
and still believed, that Vochez was in affluent cir¬ 
cumstances : that they knew not whether he was insol¬ 
vent at the time of his death, but Uiat a very large sum 
then remained due to him on account of his contract 
with the French government; more than sufficient to 
pay his debts, 

Langmead and Compton^ by their answer denied know¬ 
ledge or belief, that when the memorials were presented 
by MuUett and Evanst Vochez was in insolvent circum¬ 
stances, but stated reasons for believing that he had 
acquired a large fortune by his contract, and that at his 
death he was not insolvent, the Trench government 
being indebted to him 180.000/., and his debts not 
exceeding 43,000/.; that in consequence of the omission 
of the French government to remit to him the sums 
stipulated by his contract, Vochez became unable to pay 
his debts, and proposed to assign to Langmead, Mein 
and Compton, as his principal creditors, the awards of the 
commissioners, and (by a deed in the custody of Mein) 
executed.an assignment to them on trust, (subject to cer¬ 
tain debts specified, and a sum for his maintenance,) for 
the benefit of his creditors, affixing thereto the signature 
of Zacharie or Coopman, or both of them; denied that 
they had distributed any sums among themselves, or the 
separate creditors of Vochez, all the funds received by 
them having been applied by the order and to the use 
of Vochez, according to the agreement; and denied 
liability to the Plaintiffs. 


The 
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The answer of Akoclc stated that he had paid to 
Midlett and EvanSi or their assigns, by virtue of the 
warrants, ten sums, amounting in the whole to 7109/. 
8s. 8d., and that there was remaining in his hands for 
the persons entitled thereto under the awards, the sum 
of 10,257/. 8s. 4id. ; which was afterwai^s paid into 
court. 

The bill having been amended, by their several 
answers, Langmead and Compton stated their belief that 
Vochez had advanced to the account of Zac/iarie, Coop^ 
man and Co., from his private property, 10,787/. 6s. 2d., 
and that' Coopman was also indebted to Vochez on ^count 
of his contract, and that Vochez had a lien on the 
awards for those sums, and Eangmead, Mein and Comp- 
ton, were entitled to deduct those sums from the money 
accruing due on the awards; and insisted that the 
money was payable to the sole use of Zacharie and 
Vochez, 

* 

By the decree, dated the 15th of March 1809, the 
bill was dismissed as against Alcock, and it was ordered 
that the master should take an account of all sums of 
money received by Mullett and Evans, or either of them, 
or by any other person, &c. as and for the first instal¬ 
ment of the money made payable by the award, relat¬ 
ing to the ship Hope and an account of the several 
other sums of money received by Mullett and Evans, or 
either of them, &c. in respect of the award made in 
favour of the ship Liberty; and as and for the instal¬ 
ments of the - several sums of money made payable by 
the several other awards; and ascertain how much of 
what he should find due from them upon taking the last 
mentioned account, was the proportion or share which 
belonged to and formed j)art of the personal estate and 
effects of Zacharie ; and the master was likewise to take 
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IM*. all iff all payments made by MtdUtt and EtiahSi 

^ Rochas on account of the partnership of Zacharies 
Vi Coopman and VocheZf and on the separate account of 
Zachariet in respect of the said instalments, and of the 
award made in favour of the ship Liberty; and in case 
the master should find any accounts settled between 
Mullett and Evans, and the said partnership, he was not 
to disturb the same ; and it was ordered that the master 
should take an account of all sums of money received 
by Langmead and Compton, by virtue of the assignment 
to them of the awards, and also an account of all pay¬ 
ments made by them on account of the partnership of 
Zacharie, Coopman and Vochez; and the master was 
also to take an account of all the payments made by 
Vochez, on account of his said partnership, and for the 
separate use of Zacharie, 

By his report dated the 8th of February i813, the 
master certified that a state of facts had been laid before 
him, verified by the examination of Mullett and Evans, 
whereby they stated, that they had not received any 
Sums of money as the first instalment of the money made 
payable by the award respecting the ship Hope; nor. in 
respect of the award made in favour of the ship Liberty; 
nor as the instalments of the several sums of money made 
payable by the several other awards, except the first in- 
italments of the money made payable by the awards in fa¬ 
vour of two ships named, for which they admitted to have 
received 578/. \Qs.5d., and 1050/. 3^. that the com¬ 
missioners appointed under the treaty of amity, com¬ 
merce and navigation, between his Britannic Majesty and 
the United States of Amerika, by two several awards, 
adjudged that the said two sums should be paid to 
Mullett and Evans, for the sole use of Zacharie and 
Vochix; and the master found that the sum of 1814/. 

‘ Us, 
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11& 4i^d., being one moiety of the tdtal of iMo. two 
sumS) was the proportion or share which belonged to 
and ^rmed part of tlie personal estate of Zacharie / and 
he found that Midlett and Evans had paid on account of 
the partnership of ZMcharie^ Coopman and Vbchez, for' 
charges and commission In respect of the- awards, and 
for a gratuity to the American consul, 1027/. 4fS. Sd.\ 
and that they paid to VocheXt Oh account of the part¬ 
nership of Zacharie^ Coopman and VocheZi sundry 
sums, amounting to 880/., rind to the separate use 
of ^tacharief for tlie charges and commission on 
the ship Hope, and for his portion of the gratuity 
to the American consul, the sum of 111/. 15s. l</,; 
that Langmead and Compton had received on account 
of the drst instalment of the several awards, certain 
sums, amounting to the siim of 5278/. Oa'. Id .; and 
the master did not find that Langmead. and Compton 
had made any payments on account of the partner¬ 
ship of Zacharie, Coopman and Vochez, except the sum 
of 282/. Os. 8t/. paid to Mullctt and Evans, on account 
of the balance due to them, in respect of payments 
made by them on account of the partnership, and there¬ 
inbefore mentioned ; and he found that Vochez had paid 
on account of the partnership, of Zacharie, Coopman and 
Vochez, several sums, amounting to the sum of 8863/. 
13s. 8d.; and he did not find that Vochez had paid any 
sura for the separate use of Zacharie. 


GjIltfIfiA 

Vt 


On this day the Cause came on for further directidfls. . isis. 

* June 2 

llir S&^u6l BomiUy and Mr. fdr the PlaintiS. 

Mti Hatt and Mr. RAtikky, for the DefendantSi, 


The 
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Master of the Rolls. 

I have read the pleadings in this cause, and I think 
that the important questions which it involves must be 
more fully argued. The bill calls on the court to dis¬ 
tribute a sum of 24,000^. stock; and it must be admitted, 
that if this fund is clearly shown to be the property of 
the partnership, belonging at once to the three part¬ 
ners, and liable to their joint debts, and if the suit is 
properly constituted to agitate that question, then no 
difficulty would occur in the distribution; neither part¬ 
ner could claim it till two sets of accounts had been 
taken, the accounts of outstanding debts, and the 
accounts inter se: but the questions in this cause are, 
first, whether this fund is partnership property; secondly, 
whether the suit is properly constituted to enable the 
court to decide that point? The former, a difficult 
question, has not yet been spoken to. The three part¬ 
ners, two residing at Baltimore^ and the third at 8t, 
Domingo, were owners of several ships captured; by an 
article of the treaty of 1794, a mode having been pro¬ 
vided for making compensation to American citizens, 
who had sustained losses by capture, for which redress 
could not otherwise be obtained, memorials were pre¬ 
sented on behalf of the three partners to the commis¬ 
sioners appointed by the treaty, specifying several ships, 
Zacharie was sole proprietor of one ship, which was 
never partnership property, and the Plaintiffs, there¬ 
fore, who were appointed by an act of assembly to re¬ 
present Zacharie, w’ould be entitled to so much of the 
fund in question as was tl»e produce of that ship. The 
commissioners made a disti^ award for each ship; all 
the awards but one relating ships that had originally 
belonged to the three partners; but Zacharie and Vochez 
American subjects, resident in Baltimore, Coop^ 
man was a French citizen, resident at St. Domingo, at 

the 
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the time of the capture and of the memorials; on that 
ground the commissioners were of opinion tliat he wes 
entitled to no compensation. That opinion might be 
founded on the principle either that as to so much of the 
ships as was French property, they were rightly cap¬ 
tured, or that if they were then American property, 
yet compensation ought not to be now given to an 
alien enemy. Whatever was the reason, the commis¬ 
sioners refused compensation. 

The question which I consider, as requiring, to be 
argued is, whether the sums thus awarded are the pro¬ 
perty of the three partners, being the produce of cap¬ 
tured ships, which were their property, and two of the 
paitncrs being Americans, and the third a French 
citizen, whom the commissioners intended to exclude; 
the creditors of the three having an undoubted right 
against the ships: or are they a new acquisition belonging 
to the two partners ? Supposing that the court would 
decree the fund between Zacharie and Vockez, to the 
exclusion of Coopman, it must be observed that, though 
the assignees of J "ochez are parties, it appears that he is 
dead, and no personal representative, who would be 
entitled to any surplus remaining after payment of debts, 
is before the court; and it may be doubted whether in 
his absence the court can disjmse of this property. But 
another point must be considered; is the suit fitly 
framed for the discussion of the question, whetlier this 
fund is partnership property ? The bill is filed by per¬ 
sons claiming under Zacharie against the assignees of 
Vocliez, but I do not find ^t that preliminary question 
is raised. It seems takeiltbr granted; and it may be 
doubted whether there are parties before the court to 
agitate it. • 

Another difficulty is created by the decree, respecting 

which 
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March 18,19. 


which I speak with ^reat deference# It merely directs 
accounts, and tho^ accounts do not reach the questiim 
which I have stated except Indirectly; for the accounts 
directed are against Mullet and Evanst who insisted thM: 
the whole interest of Vochex was transferred to them, and 
that having mmle large payments on account of this 
fund, they were entitled to retain the whole. The 
decree appears to proceed on a diderent principle, re#- 
quiring them to account, and directing inquiries what 
payments they had made on account of the partnership 
of Zacharie, Fochez and Coopman-^a. direction which 
seems to imply that those payments were properly made. 
Without determining the question, there being nothing 
in tlie pleadings to raise it, how the decr^ could sanc¬ 
tion payments of that description, is a point which I wish 
considered. 

Again, no account was directed between Vochex and 
Zacharie. It will, I presume, be insisted, that if, as it 
appears to be assumed, this was partnership property, 
an account must be taken how much belongs to each of 
the partners. Tlie only question made on the hearing 
before me was, whether the Court should direct payment 
and division among those claiming under the two, or call 
in the creditors of the three? On reading the plead* 
bigs, I am of opinion, that it is impossible to dispose of 
the case without further inquiry, to whom the fund be¬ 
longs, and whether the suit is properly constituted for 
the decision of tiiat question. 


Mr Bell and Mr. Sp?'angcr, for the Plaintifls. 

« 

The only authority applicable to tliis case is Thomp-^ 

son 
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fon V, in which no judgment has been given by 
the I<ord Chancellor, but the injunction remains undis* 
solved, (a) In the absence of direct authorities, the 

question 


{a) Samuel Thontpson of 
London^ and Philip Ryan re¬ 
sident at Copenhagen^ were in 
partnership, the business con¬ 
sisting of the purchase of cof¬ 
fee, sugar, and tobacco at 
London and Liverpool by the 
former, and the sale of those 
articles at Copenhagen by the 
latter, for the equal benefit 
of both. In March, 1807, 
Thompson purchased a quan¬ 
tity of coffee, sugar, and to¬ 
bacco, the invoices of which 
amounted to 24',000/m which 
was shipped to Copenhagen 
in four vessels and there re¬ 
ceived by Ryan. Some part 
was sold by him, the proceeds 
of which he remitted to Lag- 
land, oniX'iw September, 1807, 
the remainder unsold in his 
hands of the value of 15,000/. 
was, on the declaration of war 
between this country and 
Denmark, seised by the Da¬ 
nish government; but Ryan 
then resident at Copenho" 



was interested in the goodi^;. 
one moiety was soon after¬ 
wards restored to him, and 
the other moiety confiscated, 
and sold for 7000/. 


About the same time, Ryan 
consigned some Russian pro¬ 
duce of the value of 15,000/., 
by a vessel, the property of 
himself and Thompson, tO 
Leghorn, for sale, on their 
joint account The vessel 
was captured by a British 
cruizer, and in May 1808^ 
condemned as lawful prize, 
but the cargo was restored to 
Thompson, on behalf of him¬ 
self and Ryan, who had lately 
died. 

On his death, Robert Barne- 
will procured limited letters 
of administration of his goods, 
and became his personal re¬ 
presentative in England, and 
to him Thompson paid in res¬ 
pect of Ryan’s share in the 
cargo of the ship restored, 
6G()0/., which on the death of 
Robert Barnexi'all, came into 
the hands of his executors, 
Bartholemexo Barnewall and 
Robert Butler. 

Thompson having advanced 
various sums, to the amount 
^of 906/. 13js. 6d., on account 
of Ryan, transmitted to his 
administratrix, for her ex¬ 
amination, a statemeht of 
accounts, setting forth the 

sums 
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Mullett. 


question must be argued on principle. It is settled, that 
the separate creditors of a partner have no right against 
y the 


sums advanced, by which it 
appeared that Thompson was 
indebted to Ryan in the sum 
of 1042/. I2i. 3d.; but that 
account was not signed by 
Thompson, nor considered by 
him as a final statement of 
account of his dealings with 
the Plaintiff, but, as he in¬ 
sisted, contained several errors 
and omissions; for though/?y- 
an was therein credited with 
his full share of the proceeds 
of the cargo of the ship con¬ 
demned, he was not debited 
with any portion of the loss 
arising from the confiscation 
in Denmark, nor had he al¬ 
lowed Thompson any part of 
the moiety of the goods so 
confiscated restored to him, 
which he had sold at an ad¬ 
vanced price. 

In Michaelmas Term 1816, 
Elizabeth Ryan, the admi¬ 
nistratrix, of Philip Ryan, 
brought an action against 
Thompson for 1042/. 125. 3d. 

The bill filed by Thompson 
prayed an account of all 
transactions between Thomp¬ 
son and Ryan, and of all 
sums paid or received by 
Thompson on account of 
Ryan, or of the joint trans¬ 
actions between them, and of 


all sums paid or received by 
Ryan on account of Thomp¬ 
son, or of the joint transac¬ 
tions between them, and that 
in taking the account Ryan 
might be charged with the 
moiety of the colfee and 
sugar restored to him, or 
with the proceeds thereof, 
and that the whole of the 
transactions between Thomp¬ 
son and Ryan might be finally 
liquidated and adjusted, and 
that Thompson might be re¬ 
paid what should be found 
due to him from Ryan out of 
the sum of 6600/. paid by 
Thompson, and that that sum, 
or a competent part thereof, 
might be restored to Thomp¬ 
son for that purpose, or other- 
Avise that Elizabeth Ryan as 
the sole legal personal repre¬ 
sentative of Philip Ryan, 
might be decreed to pay the 
same out of his effects ; that 
Barneviall and Butler might 
be directed to pay the sum of 
6600/. into the bank, in the 
name of the accountant-genc- 
;]^1 in trust in the cause, and 
might in the mean time be 
restrained by injunction from 
paying away or disposing of 
any part of it; and that Eliza¬ 
beth Ryan might be restrained 

from 
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the partnership property beyond the separate interest of 
that partner, his share upon a division of the surplus 

after 
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from proceeding in the action assets in England, but must 
at law. resort to his assets in Copen- 

The answer of Elizabeth hagen in the hands of the 
Ryan, stated her information commissioners appointed ac> 
and belief that a moiety of cording to the laws of Den- 
tlie goods confiscated was mark, for managing his per- 
restored to Ryan, as being a sonal estate; and insisted that 
Danish subject, for his own the account delivered by 
individual use, as his share Thompson was final, and Con¬ 
or proportion of the goods, tained no errors or omis. 
and that the remainder was sions, and that Thompson had 
confiscated as the property agreed to pay the balance, 
of Thompson, who was con- and had given directions for 
sidered by the Danish go- preparing a release, 
vernment a British subject, On the 25th of Aor. 1816', 
and as such an alien enemy; it v/as ordered that service of 
that she knew not nor could the subpoena on the Defend- 
forra any belief, whether the ant Elizabeth Ryan'^ attor- 
goods so restored w’ere after- ney at law, should be deemed 
wards sold; admitted pay- good service on the Defen- 
ments by Thompson to the dant, Keg. Lib. B. 1816, fol. 
representatives of Ryan to 43 ; on the 14th of December 
the amount of 6611/. Ifs. 4rf.; 1816, an injunction %vas 

such payments being made granted for want of answer; 
after 'Thompson knew and on the 11th of April 1817, 
had notice of the confiscation the answer having been filed, 
by the Danish government, it was ordered that the m- 
and of the restitution to Ryan junction be dissolved, unless 
of his moiety as the property cause shown on the first day 
of a DanwA subject; and sub- of next term, lleg. Lib. B. 
initted that if Thompson w;^A,- 1816, fol. 680.; and on the 
entitled to any proportion ot 23d of April 1817, the time 
the goods so restored to the to show cause was enlarged 
possession of Ryan, he had for a week. ^ 

not any right as a creditor of On showing cause against 
Uyan'iQ be paid out of his dissolving the injunction, it 
VoL. II. K r was 
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after payment of the partnership debts •— Taylor v. 
Melds, (a) In ordef to determine whether that rule is 
applicable to the present case, it becomes necessary to 
consider the principles on which it rests. One principle 
is, that, by the nature of the contract between the part¬ 
ners, partnership property must be first applied to part¬ 
nership purposes, and, among other purposes, to the 
payment of partnership debts; and it would be a breach 
of contract to apply it otherwise without the consent of 
all the partners — Shirreff v. Wilks, [b) The equity of 
the creditors is founded, as Lord Eldon has repeatedly 
stated, on the equity of the partners. Another principle 
is, qui sentit commodnm, sentirc dchct et onus; as the part¬ 
nership* property has been acquired by means of part¬ 
nership debts, it ought first to be applied in discharge of 
them. A third principle may be, that, if one parther 
has paid more than his proportion, the first object, after 
payment of the partnership debts is, to place the part¬ 
ners on an equality, by reimbursing the advance; a 
principle constantly adopted in courts of equity: and the 
right is the same, whether the division is prior or sub¬ 
sequent to the payment of the debts. These principles 
apply when the property of three partners becomes, by 
death or assignment, the property of two; it is still sub¬ 
ject to partnership claims, and can never be divisible till 
they are satisfied; nor can it be exempted from those 
claims except with the concurrence of all the partners 
— Ex parte Ruffin, [c) 


was suggested that a case 
should be stated for tJie opi¬ 
nion of a court of law, but 
the parties could not agree 
on a sitatement; and no farther 


proceedings appear in the 
cause. 

(«) 4- Vcs. S96. 

{b) I East, 48. 

(f) ^ Ves. 119. 


The 
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The question here 13 , whether the preseat c»fe shall 
form an exception to these rules} The circumstance CAMfliw* 
that the share of one partner, as an alien enemy, is anni- 9 . 
hilated, cannot affect the equity of the remaining part- Mpwej?. 
ners, or of the partnership creditors through thepi. In 
the case of forfeiture for treason, the Crown would fake 
the interest of the criminal partner^ still subject to the 
claims of the joint creditors. The accidept, or the crime, 
of becoming an alien enemy, cannot deprive the, other 
partners of their previous rights. Zacharie is entitled tp 
insist, that before the assignees of Vochez receive any part 
of this sum, the partnership debts, to which Zacharie is 
liable, shall be discharged. For many purposes a part¬ 
nership continues after dissolution, as in Tarleion v. 

Backhouse (a), before Lord Ellenhormigh^ and on a ipotion 
for a new trial, before Lord Eldon, where a commission 
of bankrupt was sustained against a partnership op a 
debt contracted many years after dissolution, the sgle pf 
partnership goods having been continued. 

The sums awarded are partnership property; they are 
given under the treaty as an indemnity to the partner¬ 
ship ; but the share of one partner happens to be inter¬ 
cepted. The treaty designed not a bounty, but an act of 
moral justice, to place the partners in statu quo. The 
intention of the commissioners wa 3 to reserve the share 
which they conceived to have devolved to the Crown, 
but not that the remainder should be distributalde other¬ 
wise than if the whole had been paid. 

The Mi»sTEn of'the Rolls. 

If a partnership sustained an accidental loss, as by 
fire, and an individual were to make a donation to two 

• 

(o) Probably connected with Ex parte Tarleion, 19 Ves, 464. 
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of the partners, in compensation of their loss, would that 
be partnership property ? 

Argument for the Plaintiif resumed. 

« 

On that point Larazzabel v. Gorbea, recently decided 
in this Court, is applicable; but it may be admitted, that 
such a. donation to the two partners would not be part¬ 
nership property; here the sum awarded is purchased 
by the loss of partnership property ; the treaty express¬ 
ly acknowledges in the })artners a right, for which they 
could not obtain satisfaction in the ordinary course. 
This is not a gratuitous gift, but a satisfaction in consi¬ 
deration of a loss for which the parties were, under the 
treaty, entitled to compensation, analogous to damages 
recovered from the hundred by a partnership which has 
been robbed. In what proportion would this sum be 
divisible between the two ? Not equally, but in the ratio 
of their respective interest in the partnership. 


Assuming that the fund is subject to the partnership 
debts, the absence of one of the partners out of the Juris¬ 
diction, will not prevent taking the partnership accounts, 
and the suit is properly framed lor that purpose. The 
Plaintiffs suing as assignees of one of the partners, the 
Court must first ascertain that the partnership debts are 
paid, as in an ordinary bill for an account and division of 
partnership property. 

Mr. Marl^ Mr. Martin, and Mr. Jtaithhy, for the 
Defendants, the assignees of Vochez. 

It is admitted that the partnership creditors have no 
lien on this fund, and that their equity can be made ef¬ 
fectual only through the equity of the partners; yet it is 
insisted that the existence of creditors creates an equity 

in 
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in the partners. If what was partnership property has 
become the separate property of a partner, as by hon& 
Jide investment in land for his benefit, the joint creditors 
have no claim against .it, in preference to the separate 
creditors. 

In this case the interest of the partnership in the ships 
was determined by the capture ; the distinction is fami¬ 
liar between what are called treaty cases, in which the 
claimants have no legal right, and cases of contested 
capture, where the validity of the detention is in dispute. 
Before the award of the commissioners none of the parties 
had any transmissible or assignable right in the ships, or 
the sum to be awarded in respect of them. Coopman^ an 
al'en enemy, could have maintained no suit. A contract, 
express or implied, by Zac/iarie and Fuc/iez, to hold in 
trust for Coopmau, woujd be a fraud on the commissioners, 
judges without appeal of the facts and justice of the case. 

Here is neither restitution which supposes the iden¬ 
tity of the subject matter; nor compensation, which sup¬ 
poses obligation, [a) 

Mr. Diiclcworth^ for Mullet and Evans, represented 
that^they had rendered an account with which all par¬ 
ties were satisfied. 


The Master of the Rolls. 

The claim, as I understand it, now advanced by the 
Plaintiffs, is to have an account taken of the joint debts 

(fl) Jhe substance of the argumeijt for the Defendants is stated 
in the judgment. 
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of the three partnersj before any division is madi^ of 
this fund, insisting that it is liable to the ordinary equity 
attaching on partnership property, hot to be divided 
among the partners till the partnership debts have been 
satisfied. In the argument it seems to have been ad- 
mitted that Coop7nan himself has no interest in this pro¬ 
perty: that if he were an individual claimanti there 
being no joint creditors, he would be concluded by the 
nature of the grant; but it is contended, that still thfe 
joint creditors ought to be called in for the sake of the 
other two partners, and that in taking the account be¬ 
tween them, tliere is that equity affecting each of the 
three, that every partner shall be discharged from his 
liability in respect of partnership debts* before any divi¬ 
sion of the funds liable to those debts between the 
partners. The first question is, whether the bill is pro*. 
perly framed ? the second, whether on the merits the 
Plaintiffs arc entitled to the relief claimed ? 


It seems that this point of great novelty had not 
offered itself in the prior stages of the cause. The 
bill contains not the least hint of the question, which is 
now the subject of this elaborate argument. The general 
nature of the bill is, that the assignees of Zacharic call 
for an account against two descriptions of persons ; tj^ose 
who represent Vochez, the other neutral partner, and 
Mullctt and Evans ; (who were possessed of part of the 
fund, and had endeavoured to protect themselves from 
accounting, by insisting that they had made payments 
to the separate creditors of Vochez^ and to himself after 
he had traded in this country, and were entitled to retain 
the residue,) and seek to bring the fund into court from 
the hands of the Defendant Alcocky to give to Zacharie's 
representatives that proportion which appears to be 
due to him, as sole owner .of one of the ships, and as a 
co-partner in the others. From the beginning to the 

end, 
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end, there is no liint that Coopmatii or any one claim¬ 
ing under him, has an interest; on the contrary, the 
bill seems to allege, as a reason for excluding him, that 
at the time of the capture, he resided at St. Domingo^ 
and was therefore excluded by the terms of the award. 
The relief sought by the Plaintiffs therefore is an ac¬ 
count and division, not suggesting that any one has a 
right to a share but Zacharie and Vochez ; the Defend¬ 
ants meeting this claim, insist also that the parties 
entitled to divide, are Zacharie and Vochez, but object to 
go into the accounts. 


CMtxmiSi 

V. 

MuiLETt. 


In considering the case, it must be remembered, that 
the ships were, during the co-partnership in 1793, and 
at. the time of the capture, the property of the three, 
not merely as part owners, but as partners in trade; 
a portion of the joint stock of the three ; and for this 
purpose it is immaterial to what country they be¬ 
longed ; in that slate, all the principles so ably urged 
oil the part of the Plaintiffs undoubtedly attach on the 
ships. The rights of creditors in such a case are in- Equity of 
disputable; a long series of authorities has established gg'^nst 
the equities of creditors, to be worked out through the partnership 
medium of the partners. They have no lien, but some- 
thing approaching to lien; that is, a right to sue, and by 
judgment and execution to obtain possession of the pro¬ 
perty ; but till then, they cannot prevent the partners 
from effectually transferring it by bond fide glienatioii. 

Is it clear from Ex parte llujfin (a), and other cases, that 
where a partner conveys joint property, the circum¬ 
stance of its having been joint property, does not render 
it such for ever, or prevent its being effectually aliened 
to two, or one of the partners. If, by bond Jide con- 

(a) 6 Ves. 127. Ex parte Fe% 1 Eosc^ 416. Ex parte,Harris, 

10 347. Ex parte WiUiams, 1 MaM. SSS. 

11 Fes. 5. Ex parte Rowlandson, 

R r -t 
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1619* veyaiice, a new purchaser is put into possession, he is 
to all intents and purposes the owner, and joint creditors 

V. cannot follow the property into his hands. 

Mullsit. 

Such being the general rule, in 1793 the captures 
take place. It is immaterial for the present, whether 
the captures were legal or illegal ; on that subject we 
are precluded from inquiry, and know not on what 
ground and in what circumstances the capture was 
made, under what flag the ships sailed, in what com¬ 
merce they were engaged, on what principle taken, or 
where condemned. The Court knows only the capture 
and condemnation, and the fact, tliat two shares in the 
ships belonged to Americans^ and the third to a Frerich 
subject resident at St. Domingo. Capture and con¬ 
demnation having taken place, though I agree with the 
argument, that we must refer to the treaty to determine, 
whether the case is within its provisions, which it would 
not be unless the capture was illegal, or in circumstances 
within the operation of the seventh article, still it must 
be assumed, that it was a case in which the parties were 
not entitled to any remecjy in any municipal court. The 
property, therefore, was lost and gone by the adjudica¬ 
tion of a competent tribunal; and it was not in the 
power of the individuals to recover it, and reverse the 
sentence of condemnation. The ships had irrevocably 
passed into the hands of the captors, and become their 
absolute property. 

Stopping here, whatever antecedent rights th,e joint 
creditors had in the property, whfitever right of suing 
for it, while it remained the property of the partners, 
here every right was gone; the maritime tribunal, by 
sentence in rem, had determined the ships to be no 
longer their property, but that of another: the appli¬ 
cation 
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cation for relief under the treaty assumes, that the par¬ 
ties were without remedy in any municipal court. Thus 
far, therefore, this case differs from Thompson v. Uyan (fl), 
in these circumstances; there was restitution to the 
partner residing in Copenhagen^ of the,goods that 
had been seized there as the property of a British sub¬ 
ject ; they were restored to Ryan : that is restitution of 
the thing itself; that which once belonged to the co¬ 
partners was in part restored; the right of the captor, 
or his officer, is taken from him; the property was never 
suffered to pass into his hands, but saved from confisca¬ 
tion by the circumstance of Ryan being interested in it. 
Pro tanto, no confiscation took place. It may be a very im¬ 
portant question, whether, in such a case, the property 
ha^i been changed between the partners; the res ipsa 
being restored, and in the liands of one of the partnerss 
whether the other partner may not claim his share? 
The very thing which once had impressed on it the cha¬ 
racter of partnership property, remains in solido in the 
possession of one partner untouched by the sentence of 
condemnation. Here the thing is irrevocably gone; 
the sentence not being subject to reversal by any suit 
that could be instituted in any municipal court, {b) 




Campsei.1. 


V, 

MirLtBT'f. 


In that state the parties remained for ten years, from 

1793 to 1803, when the awards were made. In tlie 
interim the ships had passed into other hands, dnd there 
has never been any restitution of them. By the treaty, 
not of peace, but of amity and commerce, concluded in 

1794 between America and this country, complaint hav¬ 
ing been made by Americans of illegal captures during 
the war, one of the contracting powers engages that com- 

(a) AniCf p. 567. n, (i) Vide posl, jj. 5S8. 

missiouers 
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missiorters shall be appointed to inquire into those cases, 
and make coinpensatioii to the parties. 




Nature of 
legal right. 


It is said, that the sums awarded by the commissioners 
are not matter of bounty or donation; can they be mat¬ 
ter of right ? What is right ? That which may be en¬ 
forced in a court of justice. Had the parties whose pro¬ 
perty was condemned by irrevocable sentence, any 
right ? What they obtain after that condemnation is not 
founded in right, but in policy between the nations, 
providing compensation to individuals who have lost 
property by sentences which are thought unjust: the 
ground of relief before the commissioners is the want of 
redress in any municipal court. Whatever the indivi¬ 
dual obtains is hot on the ground of right, or priv&te 
property, but of hardship and injustice. Though this, 
therefore, is not a case of pure donation, as of a gift 
without ahy thing in the nature of consideration, yet, for 
the purpose of being contrasted with property or right, 
it is donation, not restoration of a former right, bjitfrom 
a HeMr fund, belonging to an independent authority, a 
grant to the sufferer for what he lost. The inducements for 
one nation to give to the citizens of another this bounty, 
are matter of liberality and conciliation, but not of strict 
legal right. It may be said, tl)at there is a moral obli¬ 
gation to rescind an unjust sentence; if so, it is one of 
those imperfect obligations which cannot be judicially 
ertforced. 


This, therefore, is not a case in which property is re¬ 
covered in a court of law, by the medium of a sentence, 
abd as matter of right. The parties claim, not the thing 
it&elf, but compensation: making application to indulgence 
for ail e(|uivalent, cannot be assimilated to recovery by 
right in adverse litigation. All persons receiving benefit 
under this commission succeed not in virtue of any con¬ 
sideration 
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sid^riltiOti 'moving from tli6m; but hy an al*tid6 of a 
treaty, which gives as bounty from this nation to Ahtt- 
rrcafi citizens, a compensation for losseS. It is extremely 
material to consider in what character this graht Was 
made, for on that depend the consequential rights. A 
pOtver is given to the commissioners, final and absolute, to 
gr^int or to refuse relief to any individual and ih any 
circumstancesi, as they may think fit; Uhd Whatever they 
adjudicate cannot be questioned. 

arrived here in 1795, engaging in a distiriOt trudfej 
and the trade of the three was never afterwards reviffed. 
They were insolvent, and stopped payment in 1794. 
By ah act of assembly in 1798, the property of ZdditiHe 
whe cohveyed for the benefit of his creditors* All thesfe 
transactions were prior even to the application for relief 
under the treaty* at length, in 1798, four years after 
the treaty, Mullet and Evans preferred memorials tb the 
commissioners, not omitting the claim of Coopmdn, 
The memorial is presented iii his behalf^ stating ihdor** 
rectly, that all the partners were American subjects; the 
fket, that Coopman was a French citizen^ being discover¬ 
ed, the commissioners adjudicated a sum to the two only, 
for their sole use, expressly negativing the claim Of 
Coopniim, and bestowing bn the two a pecuniary com¬ 
pensation. On what ground they proceeded we khOW 
not; it is difficult to conceive how, in a case of restitu¬ 
tion, CoOpman, an alien enemy at the time of *the cap¬ 
ture, could have had a share; but it is enough to say, 
that the award, which is conclusive on ail parties, gavb 
to the two and hot to the third. The question is, what 
is the effect bf this graht ? 

First, I ask, who are entitled to the money ? , It is 
impossible to contend that this grant made Coopman a 
partioipatbr. It is admitted that it must be taken as an 

exclusive 
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exclusive grant to the two Afnencan subjects, with a ne¬ 
gative against participation by Coopman. His share, if 
he ever had one, was gone ; and the other two are to re¬ 
ceive their proportions exactly as if Coopmati's share 
were satisfies!. When once it is admitted that the right 
of property under this grant was, at law and in equity, 
with the tw’o, and not with the three, I think it will 
be exceedingly difficult to prevent the obvious conse¬ 
quences. It would be a perfect anomaly, and contrary 
to every principle, to hold, that the creditors of the three 
have any right on the property of the two. The joint 
propert}'^ of the three is subject to the joint debts of the 
three, and the property of the two, by the known law, is 
subject to their respective classes of creditors. If Za- 
cliarie and Vochez had been engaged in a distinct part¬ 
nership of two, and also in a partnership of three, when 
this property was first created and given to the two, and 
admitted to be their absolute property, in law and equity, 
on what grounds could the creditors of the two be post¬ 
poned to the creditors of the three ? The right of the 
creditors of the three can attach only on the co-extensive 
property of the three; they have no more right to charge 
the property of the two than the property of one. It 
was acknowledged, and could not be deniet^, that the 
equity of creditors, in any case, must be worked out 
through the medium of each partner; the difficulty then 
is, it being admitted that Coopman^ one of the partners, 
has no right in this property, that it neither is nor ever 
was his, to know on what principle he can give to 
his creditors what he has not himself? His creditors 
claim through his medium only, as a partner, and admit¬ 
ting that he has no right, can they be in a better state ? 
It is conceded, that, if this were surplus, Coopman could 
not claim in competition with the two: then it is not 
joint property. It wants the essential character of Joint 
property unless it belongs to the three. Belonging to 

the 
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the two only, if Coopman’s creditors are admitted, the 
consequence is, that he will be exonerated by this fund 
from the weight of debt which he must otherwise bear ; 
that a sum given to two shall operate in favour of the 
third, in contradiction to the terms of the grant, which 
are to the sole use of Zacharie and Vochez^ nothing being 
stated that denotes an intention at variance with those 
terms: it being clear, on the contrary, that the commis¬ 
sioners intended that Coopman, by reason of his personal 
disability, should not be benefited; having occasioned the 
loss by his character of alien enemy, and his propor¬ 
tion having been rightly condemned, they meant to ex¬ 
cept him, and to give to the two exclusively. Why then 
are we to construe the two to be trustees l()r that very 
third, who, by the terms of the grant, is cxciiuled ? If 
they are declared trustees, must it not be on the ground 
that they were intendetl to be trustees ? How can a 
trust be raised, not only not in conformity, but in con¬ 
tradiction, to the terms and the design of the grant ? 


1819. 

Camfbelx. 


V, 

Mclusx. 


It was then insisted that an account must be taken of 
the debts of the thret? lor the purpose of dividing the 
property between the two, ami also the ju'comit.s of the 
three partners hifrr sr. Sup})osing that, in the result, 
it appeared that Coopmcai alone was n creditor of the 
partnersliip, the otlier partners being debtors, could the 
Court, he being subject to pay the debts, give to him the 
surplus for that pur})ose? Was an account over taken 
between three, each of whom was not e(jually Interested 
in the result ? an account of a partnership of three, in¬ 
cluding two, and excluding tlie third ? Yet it is con¬ 
tended that it ought to be taken lor the benefit of the 
two, wliile it is admitted, that, as to the third, it cannot 
be pursued, because he is, by the grant, excluded from 
participation. * 


In 
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Iij ordfjr to raise this point, Cwpman should hayn 
been a party. How can an accoun^t be taken of a part¬ 
nership in the absence of one of the partners, thn plead¬ 
ings not stating that he is out of the jurisdiction, bnt 
that, as an alien enemy, he w'as excluded from the grant 
of the fund *to be distributed ? The claim of Coopmarii 
novf introduced, creates these difficulties and this ano¬ 
maly. 

The case of Thompson v. llpan is distinguishable in 
the circumstance that I have stated. The principle on 
which this case depends is, that the fund in question is 
for the first time created by the award, and though, in 
some respects, arising out of the antecedent capture of 
joint property, yet not connected with it, as a continued 
claim of property, pursued in the usual course in which 
right is ascertained. It is more analogous to gifts by 
individuals to one of several partners, in case of casual 
loss to the partnership; a grant to one and not to the 
rest. It seems admitted, that, in such a case, it would 
be impossible to attach to the gift the incidents of part¬ 
nership property, more than to a legacy to one or two of 
these partners in compensation of losses by war. The 
distinction is, that this is no part of the partngyship pro¬ 
perty, but for the first time brought into esse by a par¬ 
liamentary grant; as much the separate property of those 
to whom it is awarded, as if they had acquired it by any 
odier megns. To say, that, in equity, the partnership 
creditors could follow it, would be to carry that doctrine 
beyond any authority. When the property is changed, 
tlie equity is gone. The creditors, not pursuing it while 
joint property, have lost their right when it passes into 
other hands. The principle on which joint property is 
liable, namely, credit given, is not applicable to this fund, 
which came into unexpected existence by the ^ct pf 
tbe treaty; bestowed on the two, not on the three, it was 

not 
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not commensumte with partnership property, npr suc¬ 
ceeded to the place of it, but quite distinct and indepeUr 
dent, belonging to different individuals. 

These are the difficulties at present occurring to me 
against considering tliis as property of the ]bartnership, 
or over which the partnership creditors have any equity. 
Whatever else is to be done with it, what division is to 
be made between Zacharie and Vochez, or what farther 
consequences, remains to be considered. I cannot de¬ 
clare that the creditors^f Coopman have any interest in 
a fund which I think does not belong to him. 


•The Master of the Rolls. 

I retain the opinion which I expressed on the hear¬ 
ing. I think that the joint creditors of Zacharie, Coop- 
man, and Vochcz, have no equity against the fund. It 
must be considered as the property of Zacharie and 
Vochez only; by the terms of the award it is given to 
them, and Coopman is expressly excluded. The argu¬ 
ment, that the shi})s, being originally joint property, the 
sum awarded in compensation of their capture must be, 
like that out of which it grows, joint property, goes too 
far. On that principle the property must be joint for all 
purposes, and between the partners as well as for the 
creditors. Clearly anil confessedly, however, this fund 
is not joint property between the partners. But it is a 
fallacy in reasoning to suppose it a substitute for joint 
property; it is a substitute for separate property. A di¬ 
vision into parts was necessary before the commissioners 
could award any compensation. The ships had been 
condemned, and could never be restored. Considering 
that die share of tlie French partner was included ih the 
conddtonation, the only way of awarding a compensa^* 

tion 
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tion to the others was, first to make a division to ascer¬ 
tain the interest of the alien enemy, and, placing that out 
of the (juestion, to bestow a gift on the two Americans. 
The conj})ensation is therefore giveti, not for joint, but 
for separate property; commensurate with, and ade- 
Cjuate to, th*e interest of the two, in the event of a divi¬ 
sion. Supposing that they had sold their shares, and 
invested the amount in stock, could it have been said 
that that stock was joint property, because produced by 
it? \Miere there is a conversion of joint property by a 
valid act, it is a fallacy to consider it still joint. The 
question will always be, whether, with regard to credi¬ 
tors, the act is valid ? If a bale of goods, belonging to 
three })artners, is sold, the price is not necessarily the 
property of the three, because the bale was their pro¬ 
perty. The question is, was the transaction a fair c6n- 
version, 


This case proceeds a step farther; there neither was nor 
could he restitution of the ships ; it could not be intend¬ 
ed that tile French partner should have a portion; by 
the terms of the treaty the commissioners were hound 
to exclude him : not being at liberty to bestow any share 
on the alien enemy, ihoy were under the necessity of ne¬ 
gativing the joint claim, aiKUpf giving to the two part¬ 
ners only as individuals. By every mode of analysis and 
construction lliorclore, the examination, of the award 
operates, to prove what the terms shew, that the fund 
awarded is sej)aratc, not joint properly. When that is 
established the conseq\ieiices are obvious. I think that 
this fiiiul is, what, by the i crcrence, it was intended to 
be, what, by the terms of the award, it is declared to be, 
wljat alone it legally could be, separate property. By 
the award the joint creditors are not placed in a worse 
situation; the joint j)roperty was already lost. If the 
very joint stock, or a part of it, as in T/imnpson v, itpan, 

had 
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had been restored, there would have been nothing to alter 
the property; the goods are returned, in statu quo^ the 
property of the partners ; but here the ships are gone, 
and never restored, and the question concerns a new 
property come to the two in the way of compensation. 
That is far removed from a case of restitutiefn. Restitu¬ 
tion might Iiave made it still joint property; compensation 
considers only the individual shares, and gives in the 
proportion of their interests individually to the two. 
There is no more ground for admitting the joint credi¬ 
tors than Coopinan. 


iai9. 

Cauvbeix 

V. 

MuLLMTi. 


The argument that the two partners may have un¬ 
equal interests in the joint property, and that the com¬ 
missioners may have given to them two-thirds of the 
value, believing them entitled in proportions different 
from the fact, cannot now be urged. We must abide by 
the woi’ds of tl)e award, which the treaty tleclared to be 
final and conclusive. 

I think that there is no doctrine of equity qualifying 
the right of the two partners, and that, as the fund is not 
a })roperty in which Coojwtan has an interest, it is not 
subject to tlic claims of the joint creditoi's. {a) 

(«) The following report of and reported on another point, 
AVopp V.//amoof/, (cited by Lord 3 Atk. 561.) is extracted from a 
Mmiii/ivld from his own note in MS. in the pusscseion of the 
V. Ihnhiry, Coiop. Etliior. • 


VoL. II. 


Ss 



m 


CASES IN CHANCERY. 


J747, 


TVimty TVm, 

21 Geo. 2. 


IW. 


SKIPP V. HARWOOD and Others, et e contra. 


Rights of the 
separate cre¬ 
ditor of one 
partner, 
against the 
partnership 
property. 


“ Messrs. Harwood and 
Skipp were partners in the 
trade of a brewer, and Har¬ 
wood being justly indebted to 
his sisters, he gave tliem a 
warrant of attorney to con¬ 
fess judgment for securing 
the debt. The sisters enter 
up judgment, and, by execu¬ 
tion sued out thereon, the 
sheriff takes the separate ef¬ 
fects of Hanvood, and also 
one moiety ot the partnership 
goods, which (at tlie time of 
the seizure) were in Har- 
wood’^ custody, and delivers 
back a moiety thereof to the 
other partner ; and the sis¬ 
ters suffer Harwood still to 
keep the goods taken in exe¬ 
cution, and to trade with 
them; the judgment being 
given by him to his sisters to 
protect his goods against 
other creditors. 

Upon a bill and cross bill 
brought by the partner, &c., 
for an account of the trade, 
and satisfaction ibr mutual 
breaches of covenant, &c., 
the principal question was, 
whether the goods taken in 
execution are not subject to 
the debts and demands of 
Skipp (the other partner), due 
on the partnership account, 
before* the sister’s debt ? 


And it was argued by Mr. 
Noeli for the sisters, that by 
taking the goods in execu¬ 
tion (especially as they were 
solely in the hands of the 
debtor), a specific lien is laid 
thereon, and therefore these 
creditors ought primarily to 
be satisfied, and if in such a 
case, the partnership goods 
should be subjected to the 
demands of the other part¬ 
ners, especially such as were 
not liquidated, it would be 
attended with great inconve- 
niency ; for then the credi¬ 
tors, suing out execution, 
might be overhauled in Chan¬ 
cery, and (perhaps)recover 
nothing in the event, and yet 
the person of the debtor will 
be discharged by taking out 
a fieri facias or elegit ; there 
would therefore be no safety 
^ having any thing to do 
with partners. And it was 
urged in answer to the ob¬ 
jection made by the Plain¬ 
tiff’s counsel, that the judg¬ 
ment was fraudulent, because 
it was confessed to defraud 
the other partner, and there¬ 
fore the goods shall remain in 
Hartvood’s hands; and there¬ 
fore it was not bondfide ac¬ 
cording to Twpne*s case ( Co, 
y.80. b.)that the consideration 
thefefore 
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therefore was good, and it 
being sworn only that some 
part of the partnership goods 
taken in execution, and re¬ 
tained by the sheriff, (without 
saying what) were used by 
the partners, it is unreason¬ 
able that this should make 
the whole transaction void as 
collusive ; besides if these 
goods were used, Skipp had 
the benefit thereof. 

Lord Chancellor said, tliat 
the share taken in execution 
was liable, in the first place, 
to all such demands as the 
other partner had against 
Hunvood, on the partnership 
account, either in law or 
equity, antecedent to the 
execution; but not to such 
demands as he might have on 
a separate account, nor to 
such as were subsequent to 
the execution; because, as to 
the goods taken in execution, 
the partnership ended there¬ 
upon, and the creditor be¬ 
came a tenant in commo^ 
with the other partner. And 
as to the goods being taken 
out of Haruiood's possession, 
this was immaterial, because 
that in the case of chattels 
follows the property, which 
was here joint, and therefore 
the possession must be so 
too. He also said, that here 
the whole partnership goods 
should have been taken, and 


a moiety delivered ; ahd 
so is Lord Holfs qpiniod.- -i-i 
1 Salk. 392. (a) and i 
174. (d> 

The case was,* he^eydr, 
adjofurned for tjie j^tiea to 
agree; but they not ttgree-i 
ing, the Lord Chancellor 
afterwards this Terra prbi 
nounced his final opinio as 
follows: 

Supposing the judgment 
to be a fair one, the ereditors 
taking out execution could 
not be in a better condition 
than the debtor himself; and 
they must take the goods ex¬ 
actly in the same state as the 
debtor had them, that is, sub¬ 
ject to the partnership de¬ 
mands ; by the seizure of the' 
goods, the jointure between 
the partners was severed, and 
the creditors became tenants 
in common with the othei^ 
partner. But now as to thO 
j udgment itself, suppo^g the 
consideration to be a good 
one, yet the creditors suflFbr- 
ing Hanoood to continue in 
the possession of them after 
the elegit, is a badge of fraud, 
and destroys the Ifona JideS 
of the transaction according 
to Tvii/ne’s case; and besides 
this, it appears that they took 
a confession of the judg¬ 
ment in order to protect 
their brother’s goods against 
another creditor; so that 
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(a) Hapdon v. Hay dm. 


(i) Bachursl v. Clinkard. 
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they cannot be Considered as 
coming in bondfide. I shall, 
however, consider the sisters 
as partners with and 

Harwood as their agent, and 
shall make them parties to 
the account. It is no objec* 
tion that the goods taken in 
execution have been since 
frequently changed, for the 
specific lien which the other 
partner had on those goods, 
devolves on those which have 
been taken in the place there¬ 
of, and always continues, (a) 
And so it is in the case of a 
mortgage of stock, and goods 
in trade, for in such case if 
the lien was to fall on the 
goods in trade when the 
mortgage was made, and not 
on those taken afterwards, 
the trade must stop. 

Lord Chancellor decreed 
accordingly, that an account 
be taken between the part¬ 
ners, and between them and 
the sisters, on the foot of the 
partnership articles, and that 
the master inquire what 
breaches of covenant have 
been made by the partners, 
and what'damages sustained 
thereby, and that such da¬ 
mages be brought into the 
account, &c.; and also that 
an account be taken of the 
partnership debts, and Skipp’s 


proportion paid him, with in¬ 
terest. Decreed also that 
Sleorgin, (a party to one of 
the bills, and a servant of the 
partnership, who was to re¬ 
ceive money and pass ac¬ 
counts ;) make up an account 
before the master, if he hath 
never stated it before, but if 
he has, it is not to be unravel¬ 
led; t hat a rec eiver be appoint¬ 
ed to receive the debts of the 
partnership, and bring execu¬ 
tion for the same in the name 
of the partners, &c. and that 
Defendants, the Harwoods^ 
pay the Plaintiff his costs in 
the first cause to this time, 
(on account of the gross 
breaches of covenant com¬ 
mitted by tliem and their 
great misbehaviour;) and that 
the costs of the cross bill 
and the subsequent costs be 
generally reserved,” &c. 

The entry in the Regis¬ 
trar’s book of tlie decree on 
the hearing, Reg. Lib. B. 
17i6. fol. 522—528. agrees 
in substance with the preced¬ 
ing statement; the order ap¬ 
pointing a receiver may be 
found, ibid. fol. 383. and 
orders restraining removal of 
partnership goods, ibid. fol. 
410. and committing one of 
the Defendants for contempt, 
ibid. fol. 429. 


(a) Vide ante, ^.S17» 
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Of the following cases, the first, connected with the 
doctrines discussed in I'/ie Attorney-General v. Warren, 
ante, p. 291., was not previously to be found in print. 
TIjc two succeeding Cases, of both which tlie printed 
accounts arc extremely imjierfect, have been extracted 
from Lord No/tingham’a MSS., vide ante, p. 83. The 
former, Greyx. CWey, (1 Ca. in Cha. 296. llejmrts tem- 
por'e Finch, 338. 2 Frccm, 6.) is one of the earliest and 
most important authorities on the doctrine of advance- 
rnent, in application to purchases by a father in the 
name of his son; a doctrine considered in Murless v. 
FranJdin, ante, vol. 1. j). 13. The latter, Salsbury v. 
Fagot, (1 Ca. in Cha. 278. 2 Frcem. 21.) has been the 
subject of much remark, 1 Schoalcs and L^?'. 47. and 
affords material illustration of the principles discussed 
in the late case of Cholmondelcy v. Clinton, 2 Jac. and 
Walk. 1.—206. A reference to the entry in the Regis¬ 
trar’s book is inserted, ibid. 47. n. 


“ ATTORNEY GENERAL ex relatimie .REID V. Easter Term, 
THE MAYOlt, ALDERMEN, AND BUR- 
GESSES OF STAMFORD Sr al. 


TTNFORMATION against the Mayor, Aldermen, and 
Burgesses of Stamford, the representatives of some 
of the preceding mayors, the lessee and tenants of the' 
charity lands, the representatives of the late schoolmas¬ 
ter,* for the misemployment of the profits of certain 

S s 4 land*! 


established, on 
an in'fonn. 
ation praying 
relief which is 
refused. 

Leases by trus. 
tees of a cha¬ 
rity. 
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Appmdi*, knds given to the free school at Stamford, (whereof the 
Attobnet* Mayor, Aldermen and Burgesses were heretofore trus- 
General tees, and now the Mayor solely,) particularly in apply- 

MAYOK,&c.of ing part of the rents for the benefit of the corporation. 
Stamford, 

K 

And it was laid down by Lord Chancellor; 1. That 
where a lease is made by trustees at an undervalue, by 
collusion between them and tlie lessee, this court can 
not only make a decree against the trustees, but also 
against the lessees for the surplus money; but this is to 
be done only where the circumstances of such collusion 
are very strong. 2. That where power is given to the 
trustees of a charity to make leases generally, (as in this 
case,) they have a power both in law and equity, either 
to take fines or reserve rents, as is most beneficial for 

I 

the charity. 3. That where in the donation the feoffees, 
are directed to apply the rents towards the necessary 
finding a master, and for the pains of such master, and 
they apply part of the profits towards rebuilding and 
repairing the school-room and school-house, this is a 
good pursuance of the trust, because a school-room and 
house are necessary, and if these are not provided by 
the trustees, they must be provided by the master him¬ 
self, and so it is (in effect) applied for the pains of the 
master; and here the words of the donation being, that 
Mr. Ratcliffe, “ Intending to found and erect a school,” 
&c.; these seem to shew that a new school was to be 
built. 4. That (in this case) in the leases made by the 
Mayor, Aldermen and Burgesses (the trustees), there 
being covenants from the lessees, for grinding at the 
corporation mill, such covenants were improper, and 
ought not to be inserted. 5. That though this inform¬ 
ation, as to the matter of reliei; ought to be dismissed, 
(there being no misapplication of the rents or collusion,) 
yet as *this charity was never established either by a 
commission of charitable uses or by decree, it is now 

proper 
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proper to establish it; and Lord Chancellor mentioned Appen^. 
the case of Dr. Friend, and the Dean and Chapter ojf^ Attorkbv- 
Westminster, (when Sir Robert Raymond was Attorney- General 

General,) when the same thing was done. Mayor,* &c. of 

Stamford. 

The information as against the representatives of the 
past Mayor of Stamfm'd, and the late school-master mid 
the lessees, was dismissed with costs, (no misbehaviour 
being proved against them,) but as against the corpora¬ 
tion of Stamford, without costs (a), (on account of an 
order made by them, that in the charity leases there 
should be covenants for grinding at their mill;) and 
Lord Chancellor said he would not give costs for this 
reason, rather in terrorem, than because the charity, 
suffered by such order; and Lord Chancellor declared 
the charity to be established, and decreed the same ac¬ 
cordingly ; and it was referred to the master to consider 
what is the properest way of making leases, and of keep¬ 
ing the school-room and house in repair, and report the 
same.” 

His Lordship doth order that the information do 
stand dismissed out of this Court, as against the De¬ 
fendants Turner and Halves, with forty shillings costs, 
according to the course of the Court, the cause as to 
them being heard on bill and answer; and that the in¬ 
formation do also stand dismissed out of this Court, as 
against all the other Defendants, except the Defendants, 
the Mayor and Aldermen and capital Burgesses of the 
borough of Stanford, in their corporate capacity, with 
costs to be taxed, &c.; and as between the relator and 
the Defendants, the Mayor, &c., in their corporate ca¬ 
pacity, his Lordship doth declare that the said charity 
ought to be established, and doth order and decree the 

(rt^ As against the Corporation the information was retained; 
see the decree. 


same 
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Jppendwk same accordingly; and that it be referred to the said 
ATMeNBT" master to consider what may be the most proper method 
OfiNBRAt of granting leases of the said charity estate for the fu- 
MAYdR&c. of tnre, and in what manner the school-house, and the 
Stamford, school-master’s house, ought, for the future, to be kept 
in repair, &c.* and as between the relator and the Mayor, 
in their corporate capacity, no costs to this time are 
to be paid, but his Lordship doth reserve the consider¬ 
ation of the subsequent costs between them, &c. 

Reg. Lib. A. 1746. fol. 621 — 624. 




26 ih March, » FORD LORD GREY, - Plaintiff. 

29 jhir . 2. KATHERINE LADY GREY, Defendant. 

AND 

KATHERINE, RALPH, and CHARLES GREY, 
Infants, - _ _ _ Plaintiffs. 

FORD LORD GREY, and KATHERINE LADY 
GREY, - - _ - Defendants. 


Purchase by a 
father in the 
name of his 
.son, an ad¬ 
vancement. 


nPHESE cases involve the concerns of a family, in 
'*■ which I would be glad to avoid the delivery of any 
opinion, because 1 foresee thai a victory on either side 
can never produce the peace of it, but will rather occa¬ 
sion great, and perhaps cndle.ss breaches. The case is 
a very short one, but of a very nice and curious debate. 


William Lord Grey purchases Gosjicld in the name of 
Thomas Grey, his eldest son, without any trust declared; 
whether, upon the whole matter, with all its circum¬ 
stances,*' this be a provision for Thomas Grey, the son, 
by way of advancement, or a trust for the Lord William 

Grey P 
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Or^ ? What judgment soever be given in this case, it 
must wound the honour, and perplex the interests of the 
family. 1st. The honour of the family will be wounded 
every way | for if it be a trust, as the now Lord Grey 
would have it, then the GOOOl, charged on Go^ld by 
Ralph Lord Grey lails, and is become unjust and ij||» 
gal, and so the honour of the Plaintiff’s father liesViit 
stake; on the other side, if it be an advancement and no 
trust, as the widow would have it, then all the provi¬ 
sions made by IVilliant Lord Grey to incumber Gosjield^ 
will tail as to Gosficldi and so the honour of the grand¬ 
father lies at stake. 2d. Again, the interests of the fa¬ 
mily will be jierplexed j for if it be a trust, as the now 
Lord Grey would have it, then Katherine, Ralph, and 
Charles, will lose their 2000/. a-piece charged on GosJieUl 
by the Lord Ralph ; and, moreover, 4000/. more given 
by Loril William to Katherine, and traiislerred by the 
Lord Ralph from a charge on the personal estate of the 
Lord William, to be a real charge upon Gosjicld, falls 
hence to Gosfield, lor the Lord William, if he was cestui 
qm trust, has so settled it, that T^ord Ralph was but ten¬ 
ant lor life; so that question affects the now Lord Grey 
10,000/. deep in point of interest. On the other side, 
if it be an advancement, as the widow would have it, 
then all the charges laid on Gosfield, inter alia, by the 
Lord William, fell hence to Gos/i'eld; and the conse¬ 
quence of that consequence is, 1st. The 6000/. a-piece, 
given by the Lord William to Ralph and C/iarles, the 
grandchildren, must charge other lands, not Gosfield, 
2d. Gosfield will be so much the abler to bear the 2000/. 
a-piece charged upon it by the Lord Ralph to his three 
younger children. .Sd. And also the 4000/. more trans¬ 
ferred from the I^ord William's personal estate to Goa- 
^field, for Katherine's portion. 4th. And then the re¬ 
mainders in tail to Charles Lorti Grey of Rollstcfn, and 
J((dthermef his lady, will also fail, which is a valuable 

possibility, 


AppifM*. 
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Appendix.^ possibility, though never so remote. To make this easy 
Obey Court, and honourable to himself the .Lord Grt^ 

advances so far as to offer to pay the 60001. charged by 
his father on Gosfield for the three younger children, and 
the 6000/. a-piece charged by his grandfather for the 
two younger grandsons, and 1000/. more of the 4000/. 
traiisferred by his father upon Gosjidd, leaving the rest 
of his sister’s portions to his mother, who has two or 
three personal estates to help her, viz. Lord WilUam^Si 
Lord Ralph *and Thomas Grey *By this offer Ford 
Lord Grey takes upon himself 19,000/., so as to him the 
loss would not be great if judgment was given against 
him. The widow, to acquit herself^ offered to pay 
3000/. to her daughters, and all the debts and legacies 
of Lord William and Lord Ralph, and to free her son 
from the creditors, so as she might enjoy her jointure, 
and be assisted in the getting in the personal estate, and 
both might account for their receipts. By this offer, the 
loss, as to the widow, would not be great, though judg¬ 
ment were given against her, and yet perhaps tlie offer 
is not great neither ; but whatever the agreement be, the 
personal estate must come into tlie reckoning. An 
agreement thus far advanced is now broken off, I wiU 
not inquire how, but am bound to give judgment, since 
both sides demand it. J will, erp^o, first state the facts 
and the evidences on both sides; then 1 will deliver my 
opinion what the law is upon those facts. 

• 

The evidence to prove this purchase in the name of 
the son to be a trust for the father consists ofj Ist^ 
Deeds; 1. Father possessed the money; 2. Received 
the profits twenty years; 3, Made leases; 4. Took fines; 
5. Enclosed part in a park; 6. Built much; 7. Pro¬ 
vided materials for more; 8. Directed Lord Chief Jus¬ 
tice No^’th to draw a settlement; 9. Treated about the 
sale of it. 2dly, Words; 1. 'Thomas Gi'ey confessed 

th<? 
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the truth; 2. Advised his father to sell, and buy YorX: 
House; 3. “ If it was mine,” says he, “ 1 would sell 
it4. Before he made his will, said it was his father's; 
5. After he made his will, said it was to keep his brother 
from pretending. 


Appendix. 


Gbby 

V. 

Grey. 


The disproof of the trust stands upon the like evidi^ce. 
Deeds and Words: 1st, Deeds; For Thomas Grey 
bound with Lord William^ lor 7000/. of the purchase- 
money. 2dly, Words of the Lord William. 1. Before 
the purchase, said he would buy it for his son; 2. After 
the purchase, said he had bought it for his son; 3. The 
now purchased land mine, but Gosfield my sou’s, T. G.; 
4. Gosjield was the inheritance of my son’s mother, 
hence would better have boufjht Hafion Garden. I have 
no title but by my son’s will, it being tlie purchase of 
my son T. G. 3dly, Words of Thomas Grey: 1. L 
believe my lather will give me all, but Goy'ieid is mine 
already; 2. Thomas Grey^ when he lay dying, excusetl 
it to his brother Ilalph^ that he had by his will given 
Gosfield to his father. Now, though this proved but an 
estate for life, when, perliaps, he thought he had given 
an inheritance, yet what needed any excuse at all, if 
Thomas Gi-ei/ w'as but a trustee for his father ? 


Upon these facts, the law will best ajipear by these 
steps. 1. Generally and yrima Jacie^ as they say, a 
})urchase in the juime ol’ a stranger is a trjist, for want 
of a consideration, but a purchase in the name of a son 
is no trust, for the cousideration is tipparent. 2. But 
yet it may be a trust, if it be so declared antecedently 
or subsequently, under the hand and seal of both parties. 

3. Nay, it may be a trust, il' it be so declared by parol, 
and both parties uniformly concur in that declaration. 

4. The parol declarations in this case are bdth ways; 
th*e father and sou sometiiiies declaring for, and some¬ 
times 



S98 


CASES IN CHANCERY. 


times against, themselves. 5. AVgo, there being no 
certain proof to rest on as to parol declarations, the 
matter is left to construction and intei’pretation of Iftiv. 
6. And herein the great question is, whether the law 
will admit of any constructive trust at all between father 
and son ? 

1. For the natural consideration of blood and affec¬ 
tion is so apparently predominant, that those acts which 
would imply a trust in a stranger, will not do so in a 
son; and, er»o, the father w'ho would check and control 
the appearance of nature, ought to provide for himself 
by some instrument, or some clear proof of a declara¬ 
tion of trust, and not depend upon any implication of 
law; for there is no necessity to give way to cotistructivp 
trusts, but great justice and conscience in restraining 
such constructions. 

2. The wisdom of the common law did st); for all 
the books are agreed on tliis point, that a feoffment to a 
stranger, without a consideration, raised a use to the 
feoffor; but a feoffment to the son, without other con¬ 
sideration, raised no use by implication to the father, for 
the consideration of blood setlfbd the use in the son, 
and made it an advancement. How can this Court 
justify itself to the world, if it should be so arbitrary as 
to make the law of trusts to differ from the law ol* uses, 
in the same case 

th Again, as land can never lineally ascend, so neither 
shall the trust J)f land lineally ascend, where it is left 
to the construction of law; for the reason why land 
doth not lineally ascend, is not, as my Lord CoAe says, 
from natural philosophy, fju/a <^>'(nna tleorstm, but from 
moral philosophy, quia amor descendif non ascenditf and 
from divinity, because fathers are bound to provide for 

their 
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their children, but children do not provide for their 
lathers; therefore, when a father, according to his diity, 
h^ provided for his son, it were hard to take away that 
provision by a constructive trust. 


Appendix. 

Guay 
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4. And therefore it is not reasonable tiuft the father*s 
perception of profits, or making leases, or doing such 
other acts as these, which the son, in good manners* 
does not contradict, should turn a presumptive advance¬ 
ment into a trust. 


5. Examine all the cases in this Court, whenever this 
point lias been stirred, and you shall find all the reso¬ 
lutions to agree, and out of them all may at large be 
collected a clear difierence to rest upon. 1st. If a 
lather makes his sou a joint purchaser with him, and 
receives all the profits, and disposes of the rents, this 
Is no evidence of a trust; but the son takes the whole 
by advancement if he survives. 8o it was thrice agreed 
in the case of Windham v. Windham^ Strode v. Strode, 
and Adrian Srrooj) (a). Hero a learned Custos did once 
seem to take a difference, by saying, true, so it is, when 
the sou is joint purchaser, for then the father, as joint 
tenant, may, by law, receive the profits; but wJiere the 
sou is the only purchaser, there the father’s perception 
of profits being against law, may be some evidence of a 
trust, for else the lather has no colour to receive tlienn 
Plainly, this dilfereiice could not be the reason of these 
resolutions, for had the father been joint purchaser with 
a stt’anger, . and received all the profits, without con¬ 
tradiction or suit, in necessity the perception of profits 
would have been evidence of a trust, yet there it might 
said, still one joint tenant may, by law, receive all. 
J^irgo, it was the sonshi}), not the joint tenancy, which 
ruled those cases. 2il. If a father purchases hinds in 

(rt) 1 Ca. hi Cha,21, a Freem, 171. 


the 
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the name of’ an infant child, and receives all the profits, 
and makes leases, this is no evidence of a trust. So 
adjudged in the Lady Gorge’s case (a), in whose name, 
her father, the Earl of Lincoln, purchased. Here some 
before me have taken another difference; where the 
father has ccflour jto receive the profits ns guardian, there 
perception of profits is no evidence of a trust, othci'- 
wise it would be if the perception of profits were with¬ 
out any such colour. Plainly, tlie reason of the resolu¬ 
tions stands not upon the guardianship, but upon the 
2 )resuinptive advancement ; for a j)iirchase in the name 
of an infant stranger, with jierception of } 3 rofits, &c. 
will be evidence of a trust. 

G. Ergo, where the fatlier intends a trust, he ought to 
see it declared in writing, or sup 2 )orted by direct 2 iro 6 f^ 
and not rest upon constructions; Jbr in Nir Adrian 
Scroop's case, when the court had adjudged it an ad¬ 
vancement and no trust, a concealed <leetl was after 
found, declaring the trust, which shews that good advice 
had been taken upon it. 

7. Lastly, the difference I rely u^ion is this; where 
the son is not at all or but in part advanced, and where 
he is fully advanced in his father’s lifetime. If the son 
be not at all or but in ])a 7 't advanced, tliere if he suffer 
the father, who purchased in his name, to receive the 
}>rofits, &c. this act of reverence aiul good maimers will 
not contradict the nature of things, and turn a jiresuinp- 
live advancement into a trust; the rather because in 
this family there were neither debts nor casualties, so no 
occasion to create trusts: but if tlie son be married in 
his father’s lifetime, and by his father’s consent, mid a 
settlement be thereupon made, whereby the son appears 
to be fiilly advanced, and in a manner emancipated, there 

(rt) Cit. Cro, Car, 
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a subsequent purchase by the father in the name of such 
a son, with perception of profits, ^c. by the fiither, will 
be evidence of a trust; for all presumptiolf of an ad¬ 
vancement ceases. 



Gssr. 


So it was decreed an advancement pf ’Fhonias Gray^ 
and no ti’ust for the Lord William. It followed that the 
12,000/. given by Lord William must be raised out of 
the lands in NorthumherlamI, the lands in Ejtpingy and 
the now purchased lands in Gosjield ; and, ergOf an ac¬ 
count was decreed. 1. The Lady must account for 
what the Lord Ralph received, as far as she has assets. 
2 . And for what she herself received. 3. And for the 
personal estate of Lord Ralph ; but to this last point 
her counsel opposed, saying, that the Lord Ralph having 
charged Go^eld with the portions, as it seems by this 
resolution he had power to do, has thereby exempted 
the personal estate from being subject to this account; 
to which I declared, that though an express clause may 
exempt a personal estate from being applied to ease the 
land, to which it is otherwise subject, prima facie^ as in 
die Duke oi. RicJmond's case, where there was such an 
exemption, yet this is never to be done by implication. 
In case of creditors, it is clear that no implication can 
exclude them from that riglit which they have by law, 
of resorting to the personal estate; nor can any express 
clause exclude the creditors; and in case of an heir, it is 
clear that he is concerned, that no more of tlie land be 
sold than is necessary, and has right and equity to de¬ 
mand that the personal estate may ease him, as far as it 
will go; from which right no implication can exclude 
him.” 

« 1 June, 30 Car. 2. 1678. Rord Lord Girey v. Lady' 
Grrey. The matter arose upon two exceptions, ^ne by 
the •Plaintiff, another by Defendant, to the master’s re- 
VoL. II. T t port. ^’ 
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Appen^, port. Tile first waSj^touchiOg a sum of 1000/., in the 
Gnat Aft'kan Ccppany, which the master reported to be th6 
Gafev estate of mlliatn Lord Gre^, to whom the Defendant is 
executrix; but the Plaintiff excepted to it and would 
have it the estate of Ralph Lord Gr^f to whom the 
Defendant is* alsciiexecutrix, but then it would be liable 
to Ralph’s debts, which are many, William’s dfebts being 
none at all. 

Trust not an Now for that the case was, that Grey adventured 
advancement, cojupjjjiy and lost it, then he subscribes 

100/. more to the second stock in the new company, and 
pays in but 50/. and dies. William Lord Grey pays in 
the rest, and, as the proof was, refused to pay in thd 
money till his son Ralph declared the trusts, yet the 
Plaintiff would have had it an advancement of Ralph, 
who was advanced before, so that exception was over¬ 
ruled. 

2. The next question arose touching paraphernalia, 
under which title the Defendant claimed her jewels, and 
her chamber plate, and excepted to the master’s report, 
* for not so allowing it to her, not only in respect of her 
quality, as the widow of a Peer, but also because the 
question was between the son and the mother, not be¬ 
tween the mother and the creditors; yet I allowed the 
master’s report; for if the son will contest this point 
with his mpther, he ought to prevail, because in conse¬ 
quence it concerns all the creditors, whose security is 
weakened if the assets be diminished, and there is no 
reason to consider any lady’s quality, so far for the sate 
of it to prejudice the just satisfaction of creditors,” 
Lord Noltinghamh MSS, 
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SALSBURY ». BAGOTT. 

29f Cdr. 2, 

1677. 

« rriHlS case held three days debate ifi court; for Effect of fine 
■ , •' ' f i 1 V -Ui . I*# non-clam 

"*• Saturday the 16th was taken up by the Plaintiift in equity. 

Monday the 18th by the Defendant, Tuesday the 19tli was 

allowed to sum up the evidence, arid then I took tiriie tiH 

this day to consider what had been said, arid to deliver 

my own opinion; which was this : — 

The Plaintiff is the son and heir of Owen Salshury^ 
who was the son and heir of William Salshury, the De¬ 
fendant’s wife is daughter and heir of Charles Salsbury 
wlio was a younger son of the same William Salsbury, 

The bill prays an execution in specie of certain articles 
of agreement, made 9 Jac., upon the marriage of WiU 
liamf the grandfather, with Dorothy Vaughan the daugh¬ 
ter of Owen Vaughan. By these articles William Sals¬ 
bury was so to settle his lands in Merioneth and Denbigh¬ 
shire^ that William Salsbury was to be but tenant for 
life, with remainder to his first and every other son In ' 
tail, with divers remainders over; and fhis to be was done 
at any time within seven years, upon the request of Owen 
Vaughan; and accordingly in Merionethshire 

lands are settled on William Salsbury for life, the re¬ 
mainder to Owen Salsbury who was tlien born, in tail, 
the remainder over, as by the articles is directed; but 
the bill complains that the Denbighshire lands are un¬ 
settled, and that Charles^ the Defendant’s father, ob¬ 
tained a settlement of those lands upon his marriage with 
the daughter of Thelwall ; and the bill charges that 
Charles and Thelwall had notice of these articles at tfie' 
time of that settlement, and long before; and that 
Sir Walter Bagott the Defendant, before his marriage 
with his lady, had also notice of die Plaintiff’s 

T t 2 other- 
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otherwise than as heir; and upon this case relief is 
prayed. 

The Defendant makes many defences against this de¬ 
mand. There are no articles of agreement proved. 
^d. If they be proved, yet it is to be presumed they were 
waved and discharged, or otherwise satisfied by some 
new agreement. Sd. If not so, yet Charles Salsbury 
was a purchaser without notice. 4/^. If not either, yet 
Sir Walter Bagott, was so. nth. If there be notice, yet 
length of time has barred this demand. 6th. If not 
barred by the common law, and course of this court, 
yet the fine & non-claim have barred it by the statute, 
4H.7. 


These are the six points of the case. If any of these 
points be for the Defendant, he ought to be in possession 
of the whole; if they be all for the PlaintilF, he must 
have a decree for some part. 

1. First ■point. For the first point, whether there be 
^any sufficient proof of articles of agreement in this case, 
that point is clearly with the Plaintiff’, For; 

\st. That there were articles of agreement as to the 
Merionethshire lands, is without all dispute. 

2 d. That Owen Salsbury had a copy of the articles 
upon his father’s marriage, and that this copy did com¬ 
prehend the Denbighshire land^, is more plain; for that 
copy was twice produced by Owen Salsbuty; once to 
William Humphrys alone, another time to him and John 
Wynn together; who advised a suit upon them. 

Sd. if’hat the copy now read, if not the same, was at 
an ancient copy, is plain upon the view; and ergo, 

as 
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as it could not be made to serve this turn, so it is not fit Appe^ . 
the small mistakes and errors in clerkship should dis- SAtsatray 
credit it. ^ 

Baqott. 

\tJi. That there was an original kept by Owen Vaughan^ 
and by his death came to the hands EdiSard Vaughan^ 
is plain; for Humphry Wynn saw them there; and that 
all the writings in Lludyard came to the hands of Charles 
Salslmry is plain too; ergo, by these hands they are sup¬ 
pressed. 

5th. Two witnesses swear there were articles, and 
that the Denbighshire lands were comprehended in them; 
which is enough to give credit to any probable copy. 

* 6th. Wynn swears that he believes the copy now pro¬ 
duced to be a true copy, and it is in the Defendants* 
power to falsify it, if it be not so; for they have the 
original, or else they or their father have suppressed it. 

Wherefore the copy is justly read. 

7th. William Salshmy^s own confession. For Gabriel 
Humphrys, swears that William Sahhury said, if he hadP 
seen the settlement upon Owen Sahlmry\ marriage he 
would not have done what he did to CharlcSf and hoped 
Charles would prove an honest man. The words of 
William Salsbwy against himself, are more to be credited 
than the words he spoke for himself, when he said I may 
give my Denbighshire lands where I please, which may 
be well expounded of the new purchased lands. 

8fh. The forgery of the deed seems to me a strong 
evidence that such articles there were, for it had been 
not only wicked, but foolish, and a folly next to madness, 
to go about to forge a settlement in performance of 
jirtMes, if there had not been indubitable proof that such 

Tt 3 
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jwl^cles tjiere were, Tyhich might give cpimitepancc to 
such a forgery. 

9. Lastly, the testimonium rei. The constant hopes 
and feafs in this family, that the articles would one day 
rise up in judgment, which have made both sifjes over¬ 
act their parts, viz. The Plaintiff’s brother to fpyge a 
deed, the Defendant’s father to suppress the origin^ 
articles; and yet neither side needed to have dope thjs 
if the rest of the points be with them. 


II. Second Point, Whether it may not be fairly pre¬ 
sumed, that these articles have been wavecjl or satisfied 
by some new agreement ? This point also is clearly with 
the Plaintiff. It involves two considerations: 1. In law, 
whether tenant in tail of an equity can, by any collateral 
agreement with recompense, bar his issue of that equity ? 
2. In fact, whether there be any ground to presume 
such an agreement in this case ? 

1. First, Of the law, there is no doubt; for an 
equity in tail is not within the statute of Westminster 
j^e 2d, de donis conditionalihis but it is a merp 
creature of the Chancellor, which is to be governed 
and disposed according to rules of conscience. So 
it was ruled in 1674 between Norcliff' and Worsly{a), 
where an equity in tail was made subject to a mar¬ 
riage-settlement; and so it had been ruled before be¬ 
tween JRosoarrocIc and Barton (b), where an equity of 
redemption was entailed. 


2. But the fact will not bear this point; for that 
agreement, which is supposed to be a recompense of the 
first articles, and to amount to a waiver of them, viz. 


(a) 1 Va. in Cka. 234. 


(A) 1 Ca, in CAa, 217. 

Tlie 
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.The settlement of the new purchased lands in M&nmeth- 
shire^ and William quitting his estate for life in 

the old estate in Merionethskirei which was dohe after 
ChXn. Salshury had married GoodmarCs daughter, can 
never be so construed; for in all that transaction there 
was a plain and express intent of a purchase; for Owm 
Salsburj/ paid his father 2500/., which is as Inuch as all 
that exceeded the articles was worth; and, ergo, no 
other intent is to be presumed, nor will this be strained 
to make a waiver of the former articles. 

III. Third Point, — If the articles remain in force, 
the next question is, whether Charles Salsbw:ij, upon the 
marriage of Thehmll’s daughter, became such a pur¬ 
chaser, without notice, as ought to be ffee from these 
^articles ? This point is also fpr the Plaintiff for Thel- 
wall had a clear notice long before the marritige of his 
daughter to Charles Salsburt/, knew the secfet§ of the 
family, and, while he stood unconcerned, expostulated 
with William $alsbury for not performing the articles to 
Owen Salsbury; and though he afterwards ventured upon 
the marriage of his daughter to Charles Salsbwy, yet he 
saw the hazard was not great, for the portion was bi|| 
small, and the new purchased land a sufficient estate. 

2. Charles Salsbury had notice too, and timely notice, 
even before marriage; else, why did he say, in the pre¬ 
sence of Pavenscrojt, where William Salsbury was dis¬ 
coursing with Thelwall about the articles, I had rather 
take an annuity than involve myself in tremble ? Why 
did he say, my brother may come m^d lay his hand upon 
my shoulder, and turn me out as in Bpidewithin ? Why 
so much care to, possess the original articles and then 
suppress them ? 

m 

IV. Fottrlh Point, — The next question is^ whether 
Sir Walter Bagott be a purchaser without notice ? This 

T t 4* point 
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point is not otherwise material, than upon supposition) 
that Charles stands unaffected with notice; for a pur¬ 
chaser with notice from him that had no notice, or a 
purchaser without notice from him that had notice, 
are equally free. And here the first thing to be con¬ 
sidered in point of fact is, the time when Sir Walter 
Bagott became a purchaser. Plainly, not at the time of 
his marriage; for his lady was an infant, and could not 
contract for her estate, though she might contract for 
her person; and, ergo, articles to settle her estate are 
void, and work not in the case; nor at the time of Sir 
Edward Bagotlh settlement, for that could not make 
him a purchaser till there could be a seller, and that 
could not be till Mrs. Jane Salsbury came of age, though 
her mother and all her friends were privy, and consent¬ 
ed to her agreement; ergo, the first time of his purchase 
was two years after the marriage, when Lady Bagott 
levied a fine of her estate, and settled it in lieu of these 
provisions, which are made for her upon her marriage. 
Any notice before this time is sufficient; two notices are 
insisted on: One an express message sent by the Plain¬ 
tiff, to tell Sir Walter that the Plaintiff had a title other¬ 
wise than as heir. This notice will not do, for it is no 
direct nor intelligible notice, and is the worse, because 
he that sent this notice might have spoken out more 
clearly, if he pleased. It is true, it puts Sir Walter Ba¬ 
gott upon the inquiry; but it is such an inquiry as can 
never inform him, unless he will go to the Plaintiff in 
Wales, which he is not bound to do; and as Mr. Soli¬ 
citor observed, the notice is true if meant of the forged 
deed; and shall so ambiguous a notice be afterwards 
made use of as notice of the articles ?♦ It looks a little 
more suspiciously, that the Plaintiff gave so dark a no¬ 
tice, and shews some kind of inclination to make use of 
the forgad deed; for had he given notice of a title by 
the articles, this had discredited the deed; if he hdd 

mentioned 
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mentioned the deed, the ma^r had taken air too soon, 
JSrgo, the notice is less than a common bruit, and the 
rule, notitia non debit clmdicare^ was never more season¬ 
able than now, for perhaps Sir WaUer might think it a 
trick to break his marriage; and, ergo, had no reason to 
regard it. 2. But yet the other notice of the articles, 
by hearing a copy thereof read at the trial of the deed, 
is full and conclusive notice, before seventy-two; and for 
this reason only this fourth point is also for the Plaintiff, 


Appen^. 
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V. JFi/lk Point, Admit the articles and the notice, yet 
since the articles from 1611 to this day, which is 66 
years, have been without any execution, whether this 
length of time alone be not in itself a sufficient bar in 
equity from any former demand, is the next point? 
This fifth point also is clearly for the Plaintiff, for length 
of time is not to be measured by revolutions of years 
only, but by the wilful and inexcusable negligence of 
him that pursues, of which there is none at all in this 
case. 1. Omen Salsbury came of age in 1634, and died 
in 1657. 2. The time when Owen Salsbury first had a 

copy of the articles does not appear. It is probable he 
had them not in 1640, when he came to an agreement 
with his father for the Merioneth lands. 3. When he 
had got a copy, it is plain he shewed it, and insisted 
upon it in all companies. 4. If the excuse had been 
only upon the account of his piety, that he would not 
sue his father, lest he should bring his grey, hairs with 
sorrow to the grave, as the witnesses swear, it had been 
very allowable. 5. But I think he had another, and 
more powerful excuse, which has not yet been taken 
notice ofj and that is, it was against his interest to sue 
his father, till he must needs; for his father had new 
purchased lands in Denbighshire, to the value of 500/. 
per annum, and until the conveyance in 1652,* which 
followed with a hne in 1656, Owen Salsbury was not 

quite 
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quite out of hopes to have some of the new purph^s^d 
lands; but as soon as he began to despair, he complained 
grievously, and in 1657 he died. JSrgo, though length 
of time be in most cases very considerable, because in 
our law 60 years bar a writ of right, 20 years bar an 
entry, and in the civil law 40 years make a prescription, 
yet when length of lime is not accompanied with any 
considerable laches of suit, therp is no great weight to 
be laid upon it. 


VI. Sixth Point, Therefore the last question is, whether 
t^e fine in 1656, and the non-claim insisted upon have 
not barred the Plaintiff’ by the statute of 4 H. 7. 2. .^nd 
this point is clearly against the Plaintiff*, ^nd will prove 
very fatal to him. Wherein it will be fit to proceed by 
these steps, 

1. A fine doth bar a trust or any other right in 
equity; for it is within the very words and meaning of 
the law, which concludes all persons, as well privies as 
strangers, who do not make their claim as the act 
directs; and the mischief were intolerable, if a right 
in equity should still subsist after a fine; for no man 
living could know when his inheritance was in peace. 
This point was never doubted since Lord Cmentrxf^ 
time, who first referred it to all the Judges in England, 
in a case between Sir Thomaz Thynn and John Cary, 
Esq. 4 Car, \,\a), ]For Sir Thomas Thynn supposed 
himself to have a right in equity to some lands, whereof 
by his bill he charged Cary to have obtained a con¬ 
veyance from the Lady Knivet by some indirect means. 
Cary pleaded in bar a fine, with proclamations and non- 
claim ; and, by opinion of all the Judges, Sir Thomas 
Thynn was barred. The differences are these; where 


(a) Thpnne v. Cary, W, Jones, 416, 


a man 
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s jaan has the right in equity in t|ie l^ncl itself, and 4RIW«df*‘ 

where he has right in equity is only against the person SAi 4 »iiy#v 

ip reject of the land. In the first case, a fine will bar, jj ^ 
not in idle i[^tter. As in tlie case of the Earl Kenoul 
agapist Grevily H. 28 Car. 2. (6), where the Earl of 
Carlisle having mortgaged the manor of So-wly to Tryon, 
for 1500/., did by his will devise certain lands to trustees 
for payment of debts, and an annuity of 1000/. pet' 
annum, tp the Earl of Kenoul for life, out of the demesne 
of Waltham^ and then demised the manor of Soidy to 
the Lady Manchester for life, remainder to Mr. Grcvil. 

Now though the manor of Sovoly ought to liave borije 
its load, the mortgage money due uj)on it being no part 
of those debts in the schedule with which the trustees 
were charged, yet such collusion was used, that the 
l^fustees were prevailed with to pay off the mortgage 
upon So^lj/i and then the rest of the lands being not 
sufficient to pay off the rest of the debts, part of the 
demesnes of Waltham, wpre by the will to be sold to 
supply that defect, and so the security of the Earbf 
Kefio,ul’& annuity would have been straitened; to prevent 
this, the Earl of Kenoul exhibits his bill against GrevU, 
and prays that he ma}^ reimburse the 1500/. of which 
Sowly has been unjustly eased, that so no part of 
Waltham might be sold. Grevil pleads a settlement of 
the manor of Sowhy, by a fine, with proclamations, in 
bar of this bill, which was overruled, for the Plaintiff’s 
demand was not against the land at Souiy, but against 
the person of the Defendant in respect of thd land, and 
so the fine was not material. Another difference is, 
where the equity rises by the fine itself, and where it 
rises by some collateral agreement. If the equity rises 
by the fine itself, as if it be a fine upon a trust or 
mortgage, there this fine can never bar this equity* 
for that were absurd, that the same fine which,creates 

(w) Lord KennouU v. The Earl of Bedford, 1 Ca. in Cha. 295. 

the 
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the equity should bar it too. But if it rise by some 
collateral agreement, and be an equity against the land 
itself there a fine and five years will bar this equity, 
unless it be saved by a due and .reasonable claim; and 
this was ruled lately in the case of Gifford and Phillips^ 
M. 27. Car'%.\ where George Lorn, against whom a 
decree had passed for 8000/., did by his will subject his 
land to the payment of his debts, in case the personal 
estate was not sufficient; the heir of George Low ^o\di 
the land in 1649, to Sir Harbottle Grimstonef and he 
in 1653 to the Defendants, by fine and recovery, and a 
bill being exhibited to have satisfaction of this money, 
out of that land, the fine and non-claim were allowed to 
be a good plea in bar. 


Another difference is this; where the fine is obtained 
by fraud and practice, or is infected with notice, or any 
way criminal, such a fine and nonclaim bar no man*s 
pursuit. Otherwise it is of a fine and non-claim, severed 
from these circumstances. As in the case of Bavy and 
Smithy 18th of Decembei' 1676, where a trustee made a 
conveyance in breach of trust, and presently after re¬ 
took the estate by fine; this being all one entire act, 
and a purchase with full notice, could not prevail against 
the cestui que trust by non-claim, for dolus circuitu non 
tollitur : but a fine innocently levied to a stranger, had 
barred the cestui que trust, 

f 

This foundation being laid, 

2. It remains now to be considered wjiat has been 
done in this case, to save the Plaintiff’s right in equity, 
from that bar which the fine levied by his grandfather, 
would otherwise operate. Plainly nothing at all. The 
right which should be saved is an equity, which the 
Plaintiff’s father Owen SalsUiry had to be made tenant in 
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in tail in remainder, after the death of William the 
grandfather. Had such an estate been settled on the 
Plaintiff's father, by act executed, then the fine levied 
by William^ the grandfather, had not concluded the 
Plaintiff, till five years past after the (ieath.of the grand¬ 
father, which is the natural time for the remainder man 
to enter, and then enough lias been done to avoid 
the fine; for there is an entry in 1662, which is within 
two years afler the grandlather's death; w'hich was the 
first time the remainder man was bound to take notice 
of his right of entry; for of a right of entry for for¬ 
feiture, no man is bound to take advantage, though he 
doth know it. But Owen Salshury having only an equity 
and no estate executed, this has quite changed the state 
of the case, and altered all the measures of it; for now 
the Plaintiff's claim to preserve this right is neither in 
due time, nor in due manner. 
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1. It is not in due tiniej For the right which Owen 
Salshury had to a remainder after an estate for life, 
though it were future as to the possession, yet it was a 
present right to demand such a settlement; and he had 
a present occasion to make that demand, when in 1652 
William Salshuyy, for 1900Z., settled it on Charles. And 
ergo, when William Salskoy, in 1656, levied a fine to 
the uses of that settlement, Owen Salshury ought pre¬ 
sently to have made claim; for the five years did im¬ 
mediately commence and attach in his person; and 
though die died shortly after in 1657, yet the five years 
do still run on against the Plaintiff during his minority. 
So that the Plaintiffs entry in 1662, being six years after 
the fine levied, is quite out of time, and comes too late. 

2. If it had been in due time, yet it is not in due 
manner. For the only way to preserve a right in equity 
from being bound by a fine, is by bringing a subpoena, 

an 
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tihd Hot by an entry into the land ; and, ergo, all the 
strife at bar to prove the Plaintiff’s entry in Betega to 
hdve been upon the new purchased lands, and not upbns^> 

P _ 

the old estate, is wholly impertinent. For let the entry 
be where it will, no kind of entry can {|yail the Plaintiff, 
nothing but a subpoena can help him; and the reason is 
most evident, from the words of the statute: for the sta¬ 
tute of 4 H. 7- saves no rights, but such as are pursued 
by action or lawful entry; and, ergo, such rights as are 
pursued neither way, are quite barred. Hence it is, 
that the ancient way of entering a claim at the foot of the 
fine is now quite abrogated; for this statute prescribes 
another way, viz. action, or lawful entry, 2. Inst, de 
modo levandi, ; and for this reason, if tenant in tail 
discontinue by feoffment, and the feoffee levies a find, 
and then tenant in tail dies, and the issue enters within 
five years, this avoids not the fine ; because the entry 
upon the discontiniiec is no lawful entry, but the issue 
ought to have brought a formedon. So here, the 
Plaintiff’s entry, who was only entitled to a trust or an 
equity, was not a lawful entry, and by consequence does 
not avoid the fine; but the Plaintiff ought to have 
brought a subpoena. I see plainly it is the forgery of the 
younger brother, which has abused the Plaintiff^ and 
undone him, while it pretended to serve him; for the 
Plaintiff, supposing the.deed to be a good deed, has been 
lulled to sleep by it, and provided only to save his right 
of entry at law, but never thought of using the means to 
save his right in equity, till it was too late; for he filed no 
bill in Chancery till 1672; so that, although the five years 
which attached in his father’s lifetime should not run on 
against him, yet there is a great laches in former time, 
even from 1662 till 1672, which is ten years before that 
trial, wj^jich only gave notice to Bagotl of the articles. 
And for direct authority on the point, it was so directly 
resolved hi the Exchequer by the Lord Chief Baron 

Hale 
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Hale and the Court, in a case between Sir Nicholas 

Stoughton and Mr. Arthur Onslow, viz. 1. A fine and 

non-claim bar a trust or an equity. 2. An entry upon 

tlie land will not avoid the bar of such a fine, because it 

» 

was no lawful entry, but he ought to hav§ brought a 
subpoena. After so great an authority as this there is 
no more room left for doubting, wherefore the PlaintiflP’s 
bill must be dismissed. 

Note. — The order of dismission is directed to be 
drawn up generally without mention of the grounds or 
reasons of it.” — Lord Nottingham's MSS. 
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' " ACCOUNT. 

See Sequestratob, 1. 

accumulation. 

]. Devise and bequest of real and 
personal estate in trust, to invest 
the rents and profits, and annual 
proceeds, while any person bene¬ 
ficially interested in the real and 
personal estate, by virtue of trusts 
afterwards declared, should be 
under 21, for the purpose of accu¬ 
mulation ; and, subject thereto, in 
trust for the eldest son then living 
of the testator’s daughter C., for 
life ; remainder to his first - and 
other w^s, in tail; with like re¬ 
mainder to the other living sons of 
C.; with remainder to the eldest 
living daughter of C., for life; re¬ 
mainder to her first and other sons 
in tail, with like remainder to the 
other living daughters of C.;, re¬ 
mainder to every other son ot C., 
in tail; remainder to the daugh- 
VoL. IT. 


ters of the testator’s eldest grand¬ 
son ; with remainder to the daugh¬ 
ters of his other living grand¬ 
sons ; remainder to the daughters 
of his eldest granddaughter, as 
tenants in common in tail, wdth like 
remainder to the daughters of his 
other living granddaughters; re¬ 
mainder to the daughters of C., as 
tenants in common in tail, with 
cross-remainders in tail: and an 
ultimate limitation to th^e testator’s 
heir and next of kin; with a pro¬ 
viso, that such persons as should 
be entitled to an estate in tail in 
the real estate, should not be abso¬ 
lutely entitled to the personal 
estate before 21, which should, in 
the mean time, be subject to the 
trusts before declared. the eldest 
grandson, an infant, takes a vested 
estate for life; the trust of accumu- 
lation is void, and the infant en¬ 
titled to maintenance* Marshally. 
Hollo'oiay, 432 

Uu 
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ADVANCEMENT. 

1. Purchase by a father in the name 
of his son, an advancement. Grey 
V. Grey, Page 594 

ALIENS. 

1. Examination of Aliens. 261. n. 

ANNUITY. 

Receiver, 1. 

APPEAL. 

1. No appeal from a sentence of the 
delegates to the Lords in Parlia¬ 
ment. P.xpaiie Coitingfon. 326 

ATTORNEY. 

See Witness, 2.4.9. 

ATTORNEY-GENERAL. 

1. The Attorney-General may pro- 
ceed without a relator. 520 

B 

BANKRUPT. 

1. Whether, for the purpose of de¬ 
termining that the answers of a 
bankrupt on hisi examination are 
unsatisfactory, the commissioners 
can resort to the evidence of third 
persons, queere. Qfoidey% case. 

1 

2. Commissioners having, on the 
evidence of third persons, com¬ 
mitted the bankrupt for not an¬ 
swering satisfactorily, must state 
that evidence in hac verba on the 
warrant of commitment and a 
warrant stating only the effect of 
the evidence, is defective in sub- 

Crow%*8 case. Hid. 


3. A bankrupt answering a question 
embodying a statement relative to 
the acts of a third person, without 
denying or qualifying that state- „ 
ment, is not understood as admit- 
ing it. Crotuleyh case. Page 1 

4. Instances in which the Lord 

Chancellor, on petition, has or¬ 
dered the ^ discharge of prisoners 
committed by commissioners of 
bankrupt. SO 

5. In deciding the validity of a com¬ 

mitment by commissioners of bank¬ 
rupt the Court cannot travel out of 
the return. 75 

6. A bankrupt may be committed 

for answers unsatisfactory though 
positive. 73 

7. A bankrupt on his examination 

answering a question which em¬ 
bodies a statement of what he said 
or did on a former day, without 
denying or qualifying, is understood 
to admit, the statement. 79 

8. Principle of that doctrine. Ibid. 

9. Not extended to statements of 

the acts of third persons. 80 

10. Reason of requiring the com- 

nussioners to specify in the warrant 
the questions, for not satisfactorily 
answering which, the bankrupt’ is 
committed. Ibid. 

11. Commission superseded on the 
petition of the bankrupt under 
commitment for not answering, with 

. the consent of all the creditors. 
Bromi, ex parte. 290 

12. Equitable mortgages of a bank¬ 

rupt's estate are not comprehended 
within the general order of the 8th 
of March 1794, Ex parte Jen- 
nhigs. 360 
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13. On the petition of an equitable 
mortgagee, the Court may, in the 
first instance, decide the validity 
of his claim, and that decision is 
conclusive on the commissioners. 

>= Page 360 

BARON AND FEME. 

I. A gift by a husband to his wife, 
either as a donatio mortis causa^ or 
as a donatio inter vivos to her se« 
parate use, must be established by 
evidence beyond suspicion: a claim 
of that nature negatived. Waller v. 
Hodge. 92 

See Construction, 1. 

BILL OF EXCHANGE. 

See Injunction, 1. 

CESTUI QUE VIE. 

See Tenant pur auter vie. 

C 

CHANCERY. 

1. The Court of Chancery is always 

open. 11 

2. What proceedings on the Latin 

side of the Court can be taken only 
in term, 21 

3. The Court of Chancery has no ju¬ 
risdiction to prevent crimes, except 
in the protection of infants. 413 

/See Habeas Corpus, 1. 

CHARITY. 

1. Residuary estate bequeathed to 
the minister and church officers of 
apii rish in Scotland, for charitable 
purposes, was directed to be in- 


« 

vested in stocky in the name of th$ 
Accountant-General, and tlie divi¬ 
dends to be paid from time to time 
to the minister and church officers 
of the parish; but the courts of 
Scotland having jurisdiction to ad*» 
minister the charity, an order con¬ 
firming the master’s report, in ap¬ 
probation of a scheme, was re¬ 
versed. The Attorney General v. 
Lepine. Page 181 

2. An absolute alienation by trustees 

of a charity, may be valid if bene¬ 
ficial to the charity. 302 

3. In suits on behalf of charities, the 
Court will not allow informalities 
prejudicial to the Defendant. 310 

4. Persons presenting a petition un¬ 

der an act empowering “ any per¬ 
son or persons whomsoever,” to 
petition against trustees of a cha¬ 
rity, must be interested in the 
fund. 525,526 

I 5. A charity established, on an in¬ 
formation praying relief which is 
refused. Attorney General v. 
Mayor of Stamford. 591 

6. Leases by trustees of a charity. 

/hid. 

See Decree, 1. Jew. Statute. 

CHRISTIANITY. 

1. Christianity is a part of the law of 
England. 490 n. 527 

COMMISSION TO EXAMINE 
WITNESSES. 

See Tenant pur auter vie. 

Injunction, 5. 

. • 

COMPANY-JOINT STOCK. 
See Specific Performance, 2. 

Uu2 
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COMPENSATION. 

See Tithe, I. 

CONSTITUTION. 

SeehAWf 1 . 

CONSTRUCTION. 

1* Construction in favour of vesting 
the legal estate in trustees, for ef¬ 
fecting a limitation to the separate 
use of a married woman. Page 391 
See Liberty, 1. — Equity, 1. 

CONTRIBUTION. 

See Principal and Surety, 2. 

COPYHOLD. 

See Will, 1. 

COVENANT. 

1 . Whether a covenant not to sue 
one of several co-obligors is in 
equity a release of the rest, guare ? 

550 

See Will, 1. 

CREDITOR. 

1. A creditor cannot avail himself of 
a security obtained under an agree¬ 
ment, for a further advance, which 
he afterwards refuses. 193 

See Incumbrance.— Partnership, 
2,3,4.— Principal and Surety. 

CRIME. 

See Chancery^ 3. 

CUSTOM. 

See Light, 2. 


D 

DECREE. 

1. A decree pronounced in 1670, in 
a suit against the trustees of a cha¬ 
rity, impropriate rectors, and per¬ 
sons interested in the due applica¬ 
tion of the funds, to which the 
Attorney-General was not a party, 
having directed the trustees under 
the indemnity of the Court, to per¬ 
form an agreement with the Plaintiff 
in that suit, for granting a lease of 
tithes for 980 years at a fixed pe¬ 
cuniary rent, and an exchange of 
lands, and the conveyances having 
been accordingly executed, and the 
rent constantly paid, and* the lands 
enjoyed in conformity to the de¬ 
cree ; an information by the At¬ 
torney-General, at the relation of 
the present trustees, against the 
person claiming under the Plaintiff 
in tlie former suit, for an account 
of tithes, not stating the decree of 
1670, which was set forth in the 
answer, was dismissed. Attorney- 
General V. Warren. Page 291 

DEED. 

See Evidence, 3. 

DELEGATES. 

See Appeal, 1. 

DEMURRER. 

Partner, 1. — Witness. 

DEPOSITION. 

1. Under a commission for the exa¬ 
mination of witnesses, several wit¬ 
nesses on the part of the Defend¬ 
ant having appeared and been ex¬ 
amined by the Plaintiff, the De- 
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fendant then declining to examine 
them, their depositions on a subse¬ 
quent examination by the Defend¬ 
ant in the examiner’s office without 
leave of the Court, not suppressed. 
Pearson v. Rotvland. Pt^ge 266 

See Witness. 

DEVISE. 

1. Estates being devised to trustees 
and their heirs, upon trust, to per¬ 
mit M. M., M. C., and J. J., to 
reside in a mansion house, and re¬ 
ceive part of the rents in recom¬ 
pense of the maintenance of 
J. L. M., (eldest son of M. M.) till 

, he attained 21, or died, and subject 
thereto to the use of the trustees 
and their heirs, in trust for J. L. M., 
until he should attain 21, or die, 
and to the intent that the rents 
might be accumulated, and after 
he attained 21, to the use of him 
and his assigns, during his life, he 
taking the testator’s surname of L.; 
remainder to the use of the trus¬ 
tees, and their heirs, during his life, 
to support contingent remainders ; 
remainder to the use of his first 
and other sons, taking the surname 
of L., in tail male ; remainder to 
the use of the second and every 
other son of M. M. by her present 
husband; remainder to her first 
and every other son by any future 
husband, in tail male, taking the 
surname of L.; remainder to the 
use of the trustees and their heirs, 
during the life of M. M. upon trust 
for her separate use; remainder to 
the ui^e of the trustees, and their 
heirs, during the life of M. C. upon 
trust for her separate use; remain¬ 


der to her first and other sons 
taking the surname of L, in tail 
male; with ulterior remainders, and 
a proviso, that the heirs male of the 
bodies of M. M. and M. C, claim¬ 
ing Under the will, should, on 
taking possession of the estates, 
assume the surname of L., and, 
within three years, procure their 
name to be altered by act of Par¬ 
liament, or some other effectual 
way; and in case they should ne¬ 
glect to obtain an act of Parlia¬ 
ment, or some other authority as' 
effectual, for three years after being 
in possession, then the use and 
estate limited to the person so ne¬ 
glecting should cease and become 
void, and the estates should vest in 
the persons next in remainder, as 
if the person so neglecting were 
dead without issue; J. L. M. in 
1791-, having attained 21, took pos¬ 
session of the estates, and assumed 
the name of L., but neglected to 
obtain an act of Parliament, or any 
other authority for the use of that 
name, and had a son borti in 1806, 
and M,M. having died without 
other sons; on a bill by M. C., in¬ 
sisting that J. L, M, had forfeited 
the estates, the Court refused to 
appoint a receiver, or, infants (who 
arc not bound by admissions) being 
interested, to direct a case.— 
What uses are executed in the 
trustees? — Queere, Hatukins v. 
Lusconibe. Page 375 

See Accumulation. 

DIGNITY. 

1. Estates granted by the Crown foe 
the maintenance of dignities, with 
Uu3 



reversion in the Crown, have the 
usual incidents, and may t^e taken 
in execution. Page 136 

DISCLAIMER. 

1 . Effect of a disclaimer by a'trustee, 
and of a release with intent to dis¬ 
claim. Nicloson V. Wordsworth. 365 

2. Disclaimer under a conveyance to 

uses. 372 

DISTRESS. 

1 . A right of distress may be limited 

by way of use. 274 

2. Right of entry and distress, with¬ 
out any estate in the lands on which 
the distress is to be exercised. 357 

DONATIO MORTIS CAUSA. 

See Baron and Feme, 1. —Evi¬ 
dence, 1. 


E 

ENTAIL. 

See Term, 1 . 

EQUITABLE MORTGAGE. 

See Bankrupt, 12,1.3. 

EQUITY. • 

1. A court of equity may apply a pe¬ 

culiar principle to statutes restrain¬ 
ing alienation, in the construction 
of which it agrees with courts of 
law. 133 

2. The doctrines of courts of equity 
ought to be settled qnd uniform, 

' founded on fixed principles appli¬ 
cable according to the circum- 
ita»w of each case, 414 


Authority of precedent in equity. 

Page 414 

4. Concurrent jurisdiction of courts 
of equity not excluded by the 
adoption of equitable principles by 
courts of Jaw. 546 

See Chancery. — Fine. 

EVIDENCE. 

1 . A defendant by her answer having 
claimed a gilt from her husband 
as an absolute donatio inter vivos to 
her separate use, wiiether evidence 
can be received to establish it as a 
donatio mortis causa, qiicere. 92 

2. Distinction between examination 

to prove a fact, and to prove a 
crime. 2 K 

3. When secondary evidence of the 
contents of a deed is admissible. 

213 

EXAMINATION. 

See Witness. 

EXECUTION. 

Sec Dignity, 1. — Injunction.— 
Principal and Surety.—Ten¬ 
ant EOR Life. 

EXECUTORS. 

1 . Executors empowered to sell. 
Plton V. Harrison. 276, n. 

F 

FINE. 

1 . Effect of fine and non-claim in 
equity. Salsbur^ v. Bagott. 603 

FOREIGN COURT. 

1. A partner, having retired under 
an agreement of indemnity against 


622 
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partnersliip claims, was allowed a 
sum of money recovered by the 
sentence of a foreign court for 
customs, without examination of 
the merits. Gold v. Canham. 

Page 323 

2. Foreign judgment not examined 
here. 326 

See Injunction, 6. 


G 

GRAMMAR SCHOOL. 

1. A grammar school is a school for 
, instruction in the learned languages. 

528 


GUARDIAN. 

1 . A mother cannot appoint a testa¬ 
mentary guardian. 536 

2. Right of the mother as guardian 

by nature. 536 

3. Guardianship not assignable. 537 

!•. Orders relative to the guardian¬ 
ship of infants without a cause de¬ 
pending. Ibid. 

5- 

on habeas corpus. 

See Jew, 8.10. 


t). Right of guardianship not decided 

538 


H 

HABEAS CORPUS. 

1. The Lord Chancellor can issue 
the writ of habeas corpus at com¬ 
mon law in vacation. Croudey^ 

^•ase. 1 

2. Penalty on a judge denying the 

writ of hahem corpus, 12 


3. Writ of habeas corpus a high pre¬ 
rogative writ. Page 48 

4. Obedience to the writ of habeas 

corpics may be enforced by process 
of contempt. 73 

5. The’Court before which the writ 

I is brought must, on the return, 

have the same means of judging as 
the commissioners had. 82 

See Bankhupt, 5. — Guardian, 5. 

HEIR. 

1. Liability of persons dealing with 

an heir apparent for his expect¬ 
ancy. 139 

2. In the privilege of an expectant 
heir, age is not material. 143 

3. The privilege of an expectant heir 

dealing substantially for his ex¬ 
pectancy, not afiected by the ad¬ 
dition of a present possession or 
security. 154 

4. Relief against an oppressive deed, 
though obtained from an heir ap¬ 
parent, is given only on payment 
of the consideration with interest. 

166 


J 

.[ENKES’S CASE. 

1. The decision of Lord Nottingham 
in ./enkes's case overruled. 65 

JEW. 

1. Jews are not entitled to the be¬ 

nefit of the Bedford charity. In 
re the Master, &c. of the Bedford 
charity. * ‘4-70 

2. Whether that question could be 
decided on a petition presented 

Vu 4? 
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under the statute 52 Geo. 3. c, 101. 
Qucere, Bftge 470 

3. A bequest for the maintenance of 

an assembly for reading the Jewish 
law, and advancing the Jewish re¬ 
ligion, is illegal. He Cosla v. De 

Paz. 487 n. 

4. A bequest for the support of poor 

Jews is valid. 490 n. 

5. The Jewish religion not legal, but 

connived at. 490 n. 

6* Information for a misdemeanor in 
the publication of a paper, accusing 
certain Jews of murder. 503 n. 

7. An institution for teaching the 

Jewish religion, is illegal; but 
whether property can be given to 
perform charitable acts to Jews, is 
a different question. 522 

8. F., the daughter and widow of a 

Jew, having agreed with her father, 
that he should have the care of the 
persons and estates of her two in¬ 
fant children, and in the event of 
their death during minority, should 
receive a moiety of their property, 
and having abjured Judaism and 
married a Christian, on the petition 
of the children the Court ordered 
that they should be delivered to 
their mother, guardianship not be¬ 
ing assignable, and the agreement 
not purporting to be an assignment, 
and the right of the mother to be 
guardian continuing notwithstand¬ 
ing her second marriage. Villareal 
v. Mellish. 533 

9. The Court of Chancery will not 
interfere with the education of the 

ff 

children of Jews, farther than is 
required by statute. 538 

JO. A Jew may devise the guardian¬ 


ship of his children under statute 
12 Car. 2. c. 24. Page 538 

IMPEACHMENT OF WASTE. 

1. Effect of lease by tenant for life 
without impeachment of waste, not 
declaring that the lessee should not 
be impeachable for waste, but with 
a licence to fell timber. 144 

See Timber. 

INCUMBRANCE. 

1. Estates being conveyed among 
other purposes, to secure a debt of 
comparatively small amount, the 
Court will not direct a release upon 
payment into court of the largest 
sum to which the debt can in pro¬ 
bability amount; the incumbrancer 
being entitled to retain the secu¬ 
rity till the debt is discharged. 
Postlethivaite v. Blythe. 256 

See Sequestrator, 1. 

INDEMNITY. 

See Vendor and Purchaser, 4. 
INFANT. 

1. An infant is not bound by admis¬ 
sions. 392 

See Chancery, S. — Devise, 1.— 
Maintenance. 

INJUNCTION. 

1. Injunction to restrain the nego¬ 
tiation of bills of exchange void in 
their creation. Lloyd v. Gurdon. 

180 

2. Injunction to stay execution, pp a 
bill filed after a judgment at law, 
refused. Protheroey, Forman, 227 
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8. Injunction to stay execution, or 
sale under execution ; when grant¬ 
ed, Rom V. Wood. Page 234 n. 

4. A coach-master having sold his 

share of the business to his partner, 
with an undertaking not to be con¬ 
cerned in any coach running from 
R. to London^ or prejudicial to the 
business which he had sold, an in> 
junction was granted restraining 
him from running a coach from P, 
through R, to London, Williams 
V. Williams. 253 

5. On a bill for discovery, and a 
commission to examine witnesses 
abroad, in aid of the defence to an 

^ action, the Plaintiff, having ob¬ 
tained the common injunction for 
want of an answer, was held en¬ 
titled to a commission, and to ex¬ 
tend the injunction to stay trial. 
Bo'wden v. Hodge. 258 

6. Injunction to restrain proceedings 
in the Court of Session in Scotland, 
dissolved under the circumstances. 
Kennedy v. Earl oj Cassillis. 313 

7. Two persons having agreed to 
work a coach from Bristol to Lon¬ 
don, one providing horses for a part 
of the road, and the other for the 
remainder, and in consequence of 
the horses of one having been 
taken in execution, the other hav¬ 
ing provided horses for that part 
which had been undertaken by the 
first, and claiming the whole profits 
of the journey ; the Court refused 
an injunction against continuing to 
provide horses. Smith v. Fromont. 

330 

8. A writ of injunction issued after 
execution, is in the same form with 


the common writ before execution. 
Ha^hshaw v. Parkins. Page 539 

9. The Plaintiff, in equity, having 

been taken in execution, and dis¬ 
charged by a judge of the court of 
law,*on payment into the hands of 
the Master of that court, of the 
amount of the sum indorsed on the 
writ, with sheriff’s poundage; and 
the common injunction having af¬ 
terwards been issued; on motion 
to dissolve the injunction, it was 
ordered, that the Plaintiff might 
apply to the court of law for pay¬ 
ment to him and to the Defend¬ 
ants, of the sum paid into the hands 
of the Master, that sum, when re¬ 
ceived, to be paid in'to the bank to 
abide the event of the cause. 
Hauikshato v. Parkins. 539 

10. Where an injunction is issued af¬ 
ter execution against the goods, 
the sheriff’ may proceed to sell, but 
the Court will, in special cases, stay 
the money in hi.s hands. 549 . 

See Letters. — Light. — Lite¬ 
rary Property.—Publication. 
— Specific Performance, 2. 

INTERROGATORIES. 

1. On a bill for discovery, and a com- 
missioR to examine foreign wit¬ 
nesses in aid of an action at law, a 
motion that the Plaintiff might 
communicate to the Defendant the 
interrogatories exhibited by him, 
was refused. Butler v. Bulkeley. 

373 

See Witness. 

IRELAND. 

See Jurisdiction, I, 
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JUDGES. 

1. Judges, in wliat cases obliged to 
give their opinions to tlic House of 
Lords. Page 509 n. 

JUDGMENT. 

See Injunction, ^2. 

JURISDICTION. 

1. On a bill for a partition of lands 

in Ireland, and an account of waste 
committed there, a d(!murrer was 
allow'cd as to the partition, and 
overruled as to the account. Car¬ 
teret V. Pelti^. 924< 

2. One act giving final jurisdiction, 
and another act giving jurisdiction 
subject to appeal, the Court can¬ 
not proceed on both acts. 518 

See CiiANCKRY, 3. — Euuity, 4-— 
Habeas Corpus, 1. 


L 

LAW. 

1. Principle of the Ewg/iVi constitu¬ 

tion that the courts shall give 
speedy effect to the law. 64 

2. Circumstances of a suit which de¬ 

termine the national law to be ad¬ 
ministered. , 321 

LEASE. 

See Lunatic, 1. — Specific Per¬ 
formance, 2. 

LEGACY. 

1. A testator, having brothers and 
sisters, and several uephews and 
nieces, and having given a legac} 
to one of his brothers, directed his 
{residuary estate to be invested in 


government security, the interest 
to bo paid for the maintenance of 
M. as long as she lived single and 
without a child ; and at her death 
the money to come to his brother’s 
and sister’s children ; J/., although 
married and having a child, is en¬ 
titled to the interest for life, not to 
the principal. Bird v. Hansdon. 

Page 342 

LETTERS. 

1. Letters vvi'itten by the Plaintiff to 

the Defendant, having been re¬ 
turned b} him, with a declaration 
that he did not consider himself 
entitled to retain them, the publf- 
cation of copies taken before the 
return without the knowledge of 
the Plaintiff, was restrained by in¬ 
junction, thougli represented by 
the Defendant as necessary for the 
vindication of his character. Gee 
v. Pritchard. 402 

2. The jurisdiction to restrain the 
publication of letters is founded on 
a right of property in the writer. 

402 

3. No injunction to restrain the pub¬ 

lication of letters as painful to the 
feelings of the writer. 413 

4. The publication of letters may be 

restrained although not dcsignid 
for profit. 415 

5. Whether the Court will decree 
the restoration of letters. Queere ? 

416 

6. The person receiving letters may 

destroy ihem. 418 

7. The principle of the equitablt^n- 
risdiction to restrain the publica¬ 
tion of letters doubted. 422 
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8. Qualifications incident to commu¬ 
nications made by letter. Page^'io 

9. The acts of tlie parties may supply 

reasons for not restraining the pub¬ 
lication of letters. 427 

Hee Publication. 

LIBERTY. 

1. Construction in favor of the liberty 

of the subject. 41 

2. The liberty of the subject most 

especially regarded and protected 
by the common law. 48 

3. Duty of the courts to secure tlie 

liberty of the subject. 67 

4. No inference from a statute de- 

, signed in favor of the liberty of I he 

subject, to the prejudice of that li¬ 
berty, 68 

LIGHT. 

1, Injunction to restrain obstruction 

of ancient lights refused, the na¬ 
ture of the alleged injury not re¬ 
quiring preventive interposition 
before a trial at law, and the legal 
right being doubtful. Wtjnstanley 
V. Lee. 333 

2. The presumption of a right from 
twenty years’ undisturbed enjoy¬ 
ment of light, is excluded by the 
custom of London. IVynsianley \. 

^Lee. Ibid. 

LIMITATION. 

Term, 1. 

LITERARY PROPERTY. 

1, The Defendant having in two 
numbers of a periodical work of 
*tlieatrical criticism, inserted de¬ 
tached extracts, to the extent of 


six or seven pages, from a farce 
the property of the Plaintiffs, con¬ 
taining 40 pages, interspersed with 
criticisms, a bill for a perpetual in¬ 
junction, and on account of the 
profits of the numbers, which 
amounted not to 3/. was dismissed 
with costs. IVhiUinghamv. JVooler. 

Page 1(28 

Sec Letters. 

> LONDON. 

1. The Common Hall is not a court, 
except for the purposes for which 
it is made a court by charter. 45 

f See Errata.) 

See Light, 2. 

LORDS. 

See Appeal, 1.—Judges, 1. 
LUNATIC. 

1. An act of Parliament having au¬ 
thorized the vicar of C. to grant 
leases of the glebe lands, with the 
consent of the patron in writing, 
the patron being lunatic, a peti¬ 
tion by the committees'of bis per¬ 
son and estate, for a reference to 
the Master to inquire whether it 
would be fit that they, on his be¬ 
half, should consent to a lease, was 
refused. Shyth ex parte. 393 


M 

MAINTENANCE. 

1. Maintcnaiscc to infant devisees 
when allowed, though not author¬ 
ized by the words of the will, 436 
See Accumulation. 
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MALUM PROHIBITUM. 

1. Distinction between malum in se 
and malum prohibitum not admitted. 

Page 161, n. 

MORTGAGE EQUITABLE. 

See Bankrupt, 12,13. 

MOTHER. 

See Guardian. — Jew. 8. 


N 

NAME. 

Seff Devise, 1. 

NONCLAIM. 

See Fine. 

P 

PAROL EVIDENCE. 

See Specific Performance, 1. 

PARTIES. 

See Specific Performance, 2. 

PARTNERSHIP. 

1. Demurrer to a bill by a suretyj 

stating, that two j^artners having 
agreed to execute a release to the 
principal, in consideration of an 
assignment of his effects, one alone 
executed the release, overruled. 
Whether a release so executed 
binds all the partners, quare. Haxek 
skato V. Parkins. 539 

2. Two American citizens residing at 
Baltimore, and a French subject 
residing at St, Domingo, being in 


partnership, and owners of certain 
ships captured by British cruizers, 
and the commissioners appointed 
under the 7th article of the Treaty 
of Commerce concluded in 1794, 
between this country and America, 
for awarding compensations to 
American subjects who had suf¬ 
fered losses by capture for which 
they could obtain no redress in 
the ordinary tribunals, having 
awarded in compensation of the 
ships of the partnership captured, 
certain sums to the two Americans, 
with express exclusion of the 
French citizen, as an alien enemy; 
the sums so awarded arc not part,- 
nership property, and the creditors 
of the partnership have no claim 
on tiiem as against the separate 
creditors of the Americans. Camp¬ 
bell v. Mullet. 553 

3. Equity of joint creditors against 
the partnership property. 575 

1. Rights of the separate creditor of 
one partner against the partnership 
property. Skipp v. Harwood. 586 
See Foreign Court, 1. 

PETITION. 

Sec Charity, 4. —Jew, 2. —Sta¬ 
tute 52 Geo. 3. c. 101. 

PLEADING. * 

See Charity, 3. 

POWER TO LEASE. 

See Tenant for Life, 1. 

PRACTICE. ^ . 

1. A reference to the master to in¬ 
quire whether proceedings at law 
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and in equity are for the same 
matter, staysail proceedings, with¬ 
out the special order of the Court, 
which will give or withhold leave 
to proceed, according to the cir¬ 
cumstances of each case. Carwick 
V. Young. Page 239 

2. After a reference to the master of 

exceptions to an answer, an order 
for leave to amend, and that the 
Defendant might answer the ex¬ 
ceptions and amendments at the 
same time, obtained before the re¬ 
port, on the allegation that the 
master had allowed some of the 
exceptions, discharged with costs. 
Joii V. Barker. 255 

3. Rules of practice yield to special 

circumstances. 374< 

See Charitv, 5. — Decree, 1.— 
Devise, 1. — Evidence, 1. — In¬ 
junction. — iNTEUROGArORIES. 
—Jurisdiction.— Receiver, — 
Specific Performance, 2. — 
Witness. 

PRECEDENT. 

See Equity, 3. 

PRESUMPTION. 

See Light, 2. 

* PRINCIPAL AND SURETY. 

1. A creditor whose debt is secured 
by a warrant of Attorney, having 
received promissory notes from the 
debtor and two sureties, and after¬ 
wards entered up judgment and 

^aken the goods of the debtor, and 
without the knowledge of the 
sureties, withdrawn the execution, j 


has discharged the sureties; but a 
subsequent promise to pay the 
debt by one surety, knowing that 
the execution has been withdrawn, 
renews his liability. May hew v. 
Cridket. Page 185 

2. Right of contribution between co¬ 
sureties, whether by separate in¬ 
struments, or by the same instru¬ 
ment. Mayhei^ v. Cricket. Ibid. 

3. Principle on which the abandon¬ 
ment of execution against the prin¬ 
cipal releases the surety. 190 

4. Sureties arc entitled to the benefit 
of every security which the credi¬ 
tor has against the principal. 191 

5. Distinction between a creditor re¬ 
maining passive, and taking out 
and withdrawing execution. Ibid, 

6. Effect of a promise to pay a debt 

by a surety who has been dis¬ 
charged by indulgence to princi¬ 
pal. 192 

Sec Partner. 

PROFESSIONAL CONFI¬ 
DENCE. 

See Witness. 

PUBLICATION. 

1. Extent of the injunction against 
publit»ation. 416 

R 

RECEIVER. 

1. Receiver of rents of estates con¬ 
veyed t(\ secure an annuity, dis¬ 
charged, on acceptance of the 
price of the annuity with interest, 
deducting the past payments. Z)c- 
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vis V. The Duke of Marlborough. 

Page 108 

2. A Receiver appointed by the 

Court, is appointed on behalf of 
all parties. 118 

3. In favor of equitable creditors the 
Court will appoint a receiver on 
property, against which a legal 
creditor might obtain execution. 

132 

4. Doctrine on the appointment of a 

receiver in behalf of equitable cre¬ 
ditors. 137 

o. The order for a receiver obtained 
by the plaintitf discharged on pay¬ 
ment of the sum due to him, al¬ 
though defendants, prior incum¬ 
brancers, opposed the discharge. 

168 

See Devise, 1. 

RE-EXAMINATION. 

See Witness, 10,11.15.16. 

RELATOR. 

See Attorney-General, 1. 

RELEASE. 

See Covenant. — Disclaimer. — 
Partner. — Witness, 11. 

REVIEW, COMMISSION OF. 

1. Commission of review, matter of 
grace. 328 

REVOCATION. 

See Will. 

% 

. RIGHT. 

1. Nature of legal right. 578 


S 

SCOTLAND. 

See Charity, 1. — Injunction, 6. 

SEPARATE USE. 

See Construction, 1. 

SEQUESTRATOR. 

1. A sequestrator being in possession 
of a rectory, under a sequestra¬ 
tion issued by a creditor of the 
rector, a second creditor having 
obtained a subsequent sequestra¬ 
tion, is entitled to an account 
in equity against the first se¬ 
questrator, and payment of the 
surplus after satisfaction of the 
first creditor ; nor are prior Incum¬ 
brancers who had not obtained se¬ 
questration necessary parties to 
the suit. Cudd/ngfon v. Withy. 

Page 174 

SESSION COURT OF. 

1. The Court of Session is a court of 
law and of equity. 321 

Sec Injunction, 6. 

SOLICITOR. 

Sec Witness, 2.4.9. 

SPECIFIC PERFORMANCE. 

1. Specific performance of a written 

agreement refused, on parol evi¬ 
dence that one term of the actual 
agreement was omitted. Garrard 
v. Grinling . 2H 

2. A joint stuch company established 
by act of parliament, vesting in 
them all property then bclongiilg 
to them, and authorizing them 
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to bring actions in the name of 
their treasurer for the time being, 
having purchased an estate pend¬ 
ing a suit against the vendors, to 
compel the specific performance of 
an agreement to grant a lease of 
part; on a bill by the vendee against 
the treasurer and directors, the 
plaintiffs were declared entitled to 
a lease, and the treasurer was en¬ 
joined from disturbing tlieir pos¬ 
session, though the rest of the pro¬ 
prietors, being very numerous, 
were not “parties; but no decree 
could be made for the execution 
of a lease. Meux v. Malthy, 

Page 277 

STATUTES. 

12 Car, 2. c, 24-. Scj? Jew, 10. 

31 Car.% r.2. 

1. The stat. .31 Car.'-l. is in all its 
enactments to be construed with 
reference to a])plications under it. 

68 

2. 31 Car.'-l. c.'l. .3. extends to per¬ 

sons committed during term. 69 

52 Geo. 3, c. 101. 

1. Persons presenting a petition under 
stat. 52 Geo. 3. c. 101. must have a 
direct inteiest in the cluirily. 518 
&ee Jew, 2. 

SURETY. 

See Principal and Surety. 

SURRENDER. 

See Will, 1. 

T 

TENANT. 

See Vendor and Purchaser, 2. 


TENANT FOR LIFE. 

1. A mansion house excepted from 
the leasing power of a tenant for 
life, is subject to execution at the 
suit of his creditors during his life. 

• . Page 121 

See Timber. 

TENANT PUR AUTER VIE. 

1. A lessee for years determinable 
on lives, having paid an advanced 
rent during a dispute whether the 
last ceslui qiie vie, who had been 
many years absent from the realm, 
was alive, and a demand of a far¬ 
ther advanced rent being made by 
the lessor, on a bill by the tenant 
to recover those payments, a com¬ 
mission to. examine witnesses to 
prove the cestui que vie still living 
M as issued, the plaintiff paying into 
court the arrears and accruing 
payments of the advanced rent, 
which he had been accustomed to 
pay. Broxm v. Pelre, 235 

TERM. 

1. A being limited in trust for H. in 
tail, remainder, if 1. die without 
issue male in the life of H. to C., 
in tail, tlie remainder is good. 
lloxeard v. The Duke of No folk. 

454 

TLMDER. 

1. Settlement of estates on trustees 
and their heirs, during the joint 
lives of JV. //. and his wife, with¬ 
out imi)ein-hment of wafte, upon 
trust, out of the rents and profits, 
to pay all expenses and outgoings, 
and to raise and pay a sum by way 
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of pin-money to the wife/and sub¬ 
ject thereto to pay the clear resi¬ 
due of the rents, &c. to PK H. 
during the lives of himself and his 
wife; remainder to W. H. fojc life, 
without impeachment of waste, re¬ 
mainder over; with power for the 
trustees to sell and lay out the pro¬ 
duce in the purchase of other lands 
to the same uses; the land being 
sold under the power, W. //. was 
held entitled to the produce of 
timber cut down by him previous 
to the sale, not to the value of tim¬ 
ber then standing. Wolf v. Hill. 

Page 149 n. 

2. Right of a tenant entitled to a life- 

interest in a term of years, unim- 
peacliable of waste, to fell timber 
for his own benefit. Bridges v. 
Stephens. 150 n. 

3. A tenant for life without impeach¬ 
ment of waste, not restrained from 
felling trees fit for the purposes of 
timber, though young, and not such 
as would be felled in a course of 
husband-like management of the 
estate. Smythe v. Smythe. 251 j 

/See Impeachment of Waste, 1. | 

TITHE. 

1. The purchaser of an estate, sold 
as tithe free, cannot be compelled 
to take it subject to tithe on terras 
of compensation; but an estate of 
a hundred and forty acres being 
sold under a decree, the particulars 
stating about thirty-two -acres to 
be tithi’ free, and no evidence of 
/exemption having been produced 

* on the reference of the title, the 
Master was directed to certify the 


proper amount of compensation. 
Sinks V. Lord Rokeby. 222 

2. On the sale of an estate as tithe 
free, the question whether tithe 
free is nc^ a question of title. 
Smith v. Lloyd, Page 224 n. 

TITLE. 

See Tithe, 2. 

TOLERATION. 

1. Effect of the act of toleration. 

490 n. 

TRUSTEE. 

1. Prospective and retrospective al¬ 
lowance to trustee for trouble. 
Marshall v, Hollotvay. 432 

Sec Construction, 1.— Disclaim¬ 
er. 


V 

VENDOR AND PURCHASER. 

1. A purchaser under a decree for 

sale having accepted, and (on a 
report of an objection to the title, 
for which compensation was or¬ 
dered,) returned, possession, must 
pay interest on the purchase money, 
from the time at which he took, or 
at which a title was shown under 
which he might have safely taken, 
possession, and is entitled to an al¬ 
lowance for prior, not for subse¬ 
quent, deterioration of the estate. 
Binks V. Lord Rokeby. 222 

2. Purchase of an estate in the pos¬ 
session of a tenant. 281 

3. An estate having been sold, some 
part of which, material to the en¬ 
joyment of the rest, was subject to 



INDEX TO THE PRINCIPAL MATTERS. 


673 


a defect of tide known to the 
dors, but not disclosed by tbh^ ab* 
atract, and unknown to ths^ pur* 
chaser, the contract was rescinded, 
and the vendors were ordered to 
repay the purchase money, with 
all costs and expenses incident to 
die purchase and conveyance. 
Edwards v. M^Lea^. Page 287 

4. Estates being sold by auction in 
lots under conditions, one of which 
expressed that they were subject 
to the perpetual payment of 120^. 
a-year to the curate of N., but that 
the same and the perpetual annual 
payment of 20/. to the hospital of C., 
were in future to be charged upon, 

• and paid by the purchaser of lot 1. 
only; the purchasers of the other 
lots are entitled, not to an absolute 
exoneration, but to an indemnity 
from the purchaser of lot 1. Na¬ 
ture of the indemnity which they 
may require. Casamt^or v. Strode, 

347 

5, B’ll by a vendee for specific per¬ 

formance, in&i.sting that the ven¬ 
dors could not make a good title, 
dismissed with costs. Nidoson v. 
Wordsworth, 365 

See Specific Performance, 2.— 
Tithe. 

U 

USE. 

See Devise, 1. — Disclaimer. — 
Distress. 

W 

WARRANT. 

/ScVBankrupt, 3, 10. 

VoL. II. 


V WASTE. 

See Impeachment op. Waste.— 
TlMSjER. 

*! 

WILL. 

< . w 

1. A ciTirenant to suirender copyhold 

. previously devised, is a revocation 

of the will in equity, if the sur¬ 
render would have been a revoca¬ 
tion at law. Vawser v. J^ery, 

Page 268 

2. Effect of conveyances for securing 
personal interests, on a previous 
devise of the estate conveyed. 272 

3. A conveyance of the whole estate 

though for a partial purpose, is 
revocation. 274 

4. Imperfectconveyancesmayaniount 

to a revocation, as evidence of in¬ 
tention. 274 

5. Revocation of a will in equity. 

Elton V. Harrism, 276 n. 

WITNESS. 

1. A witness objecting to answer in¬ 

terrogatories before the Exanuner 
or Commissioners, demujs, by stat¬ 
ing his objections on oath; his de¬ 
murrer may then be set down for 
argument; and if overruled, the 
witness pays the same costs as a de- 
fendanwon demurrer. Parhhurst 
V. Lowten, 194 

2. Demurrer to interrogatories by 

an attorney overruled, without pre¬ 
judice to the witness’s demurring 
on his re-examination, stating his 
reasons. Ibid,' , 194 

3. Demurrer^of a witness to interro¬ 
gatories inquiring after matter de¬ 
famatory to a third person, and 

Xx 
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not material in the cause, 'alionred. 
Mtugrave ■v. Lord Dunbar, 

V ^age\9B,n. 

4. A witijess demurring as attorney, 

roust staje^ whom he was^ em¬ 
ployed. * 201 

5. A witness demurring to interro¬ 

gatories before the examiner or 
commissioners, inust state his rea¬ 
sons on oath. 204 

6. A witness objecting to answer in¬ 
terrogatories cannot be adraittCj^ 
to state by affidavit what would be 

- the effect of his answer 213 

•7. No man can be compelled to cri¬ 
minate himself. 214 

8. Extent of that privilege. 215 

9. A witness not compelled to dis¬ 
cover matter of which he obtained 
knowledge in professional confi- 

. dence. The privilege not of the 
attorney but of the client ; its 
principle and limitation. 216 

10. 'The deposition of a witness ex- 

.amined previously to the decree^ 
on his re-examination before the 
roaster without an order for, that 
purpose, suppressed with costs, on 
motion of which notice was given 
four days after publication. The 
usual .order was afterwards ob- 
ttuned for his re-examination, on in¬ 
terrogatories to be settled by the 
haaster, to matters to which he had 
not been before examined. Smith 
Vi Graham, 264 


I ^ l.j^Pereons who,. with tlie knowr- 
I of the Plaintiff, had entered 

into' a subscription to defray the 
I costs of a suit, bavj|ig been exam- 
I ined by the Plaintiff, the Defend¬ 
ant, on an application as soon as 
he obtainid a knowledge cf that 
fact, was permitted to exhibit new 
interrogatories to the witnesses for 
the purpose of proving it; and a 
motion by tlie Plaintiff to discharge 
that order, or obtain leave for ex¬ 
hibiting new interrogatories, to 
prove the execution ' of releases 
the form®^ witnesses,' and for 
re-examining the former witnesses 
on the former interrogatories, was 
refused with costs. Vaughan'\i 
Worrall, Page 395 

12. Inclination of the Courts to con¬ 

vert objections to competence, into 
objections to credit. 399 

13. Interest to disqualify a witness, 

must be interest in the event of the 
cause. 400 

14. Presumption that objections to 
' competence have bedh waved, 

where it is not clear that at the 
time of the examination the ob¬ 
jection was unknown. 400 

15. Re-examination of a witness in¬ 

terested at the time of examination, 
not practised in equity. • 401 , 

16. Danger of such a practice. 401 
See Aliev. — Deposition. — Evx- 

OENOE. 


END OF THE SECOND VOLUME. 


E^iated by A. Strahan, Law-FrinOer to Hr- Majesty, 
X’rintera-Street, London. 
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New Zealand md Ireland j-^Colonkd Seemly-, tf i\?«fp Meie 

Combmtnff £mdt Zabeur, and Capital in the Z>evelopmf»t </ 0^ CidetM M4-» 

loumet. % W. Bridges, Esq. 16ppy Lo«tdont X>. M« ' 

The obsemtions of Mr. Bridges eome with some weight, and are of 

eonsideratjmit from his pwitioP as editor of the “ NewZeidaiid Joaroai/'aod 8 e 03 Mrtar 3 ^ 
to the New Zealand Soc!et;f. The pamphlet is divided into seotiojis, each of whiob 
deals with a separate head, and haindles it well, and we ]|;eoommend thia paper to the 
serious attention of all interested in colonies and colonitation. 

The Debts of the States. Philadelphia! J. Crisay. Pp. 36. 

This is a reprint of an able article from the “ North American Review " for January, 
on a subject of great political importance, and we are glad to see it discussed in a 
reasonable and honourable manner. 

A Lecture on the Oregon Torritorp. By Peter A. Browne, Llt.D. Pp. 20 - 
Philadelphia: U. S Ga*. Office. 1843. 

A laboured and industrious effort to prove the right of the United States to this 
disputed territory, of which we gave a description in our first number. 

Journal of a Voyage from Plymouth to Sydney, in Australia. By J. S. Prout, 
Artist. Pp. 23. London: Smith and Elder. 1844. 

^The writer, who is a man of eduoation and an accomplisaed artist, gives us a pleasant 
narrative of his voyage in the emigrant ship Royal Sovereign, and a brief account of 
Port Phillip. We have no room now for extracts, but may return to the “ Journal.” 
In the mean while, wi are glad to find that Mr. Prout has found scope for his talents in 
Sydney, having associated himself with Mr. G. Arden in bringing out an illustrated 
monthly magazine in that colony, making two creditable periodicals now issued there. 

2'he Bible the only sound Foundation of British Legislation. By a Bermudian, 
Second Editioot* 39 pp. Bermuda; D. M'Phee Lee. 

A well-intended pamphlet from a philanthropist, but scarcely coming within our 
province to notice or discuss. 

'V 

prince's Descriptive Catalogue of Fruit and Ornamental Trees, ^’c.. Cultivated 
and for Sale at the Lmncean Botanic Garden and Nursery, Flushing, Lon^ 
Island, near New York. 33rd edirion. Pp. 60. 1844. 

The arrangement and priming of this neat and useful Catalogue are a credit to our 
Transatlantic neighbours. Every nurseryman and fruit-grower should apply for a copy. 


Catalogue gf Books relating to North and Soidh America. 48 pp. London; 

Rich, Red Lion Square. * 



“ * 

«ttid W» i9#e int^Hiti 

wpinte ooIoiiEB^ M wtfxii^ t» &0mU-‘lb§ing 

Jtmots to »imbliMtio)|t|k«mKt‘(Wn,der<^'di» «n» «»^ 

there6»9i fitmta frtati ofnpuevrlm'lii^h w dopis^e* to tliei. ii^h pajrt 

of ouY ooIoumI etojiito* ** Biewa” M *m «^toi^,8&4 oMre&Ujr 

orrangeit ' 

« Sot^h duttft^Um 

Ano^er cliuHipuUie«doA, issued fiaoa4^y» Imd jo|i^s^agto ilioM who have |!cienils 
iu the eoioa/. 

I%€ AW ZicMmiJfoumal Ibr I'ebnuwif dMid 17. 

\ 

Hutd’t Merchants*Magamne for January and February. New York: 

Freeman Hunt. 

Excellent numbers of an eSicelWt magazine. 


The NetvfounMand Almanac for 1844. Compiled by Joseph Tempieman, 
Esq., of the Secretary’s Office. 

This Almanae, besides the usual local, statistioal, juad general information, always 
contains a carefully-arranged meteorological register for^the past year, and many 
valuable tables and parucuiars of the trade and commerce of toe island. We have 
received the Almanac regularly for many yetds, and are pleased to find a marked ais* 
nual improvement in its arrangement and contents, and in the completeness of the 
local information which it furnishes. 

The Artixan, No. 13, for February. London: Simpkin & Marshall. 

This monthly journal of the operative arts addresses itself to the geni^ral reader as 
well as to the mechanist and scientific man, and contoins some very able aud argu- 
mentat've papers on subjects of popular interest, besi^s toose articles devoted more 
exclusively to seientific purposes. Such publications are eminently beneficial in the 
difibsion of useful knowledge. 


The British Cultivator and AgrtcuUural Review^ No. 1, January. London: 

Simpkin and Marshall, 

A neat, cheap, and, therefore, useful publication, well adapted for general circula¬ 
tion, at a time when improvements in agriculture and rural economy occupy so large 
a ahare of public attention. ^ 

The Gardener’s Almanack for 1844. By Geo. W. Johnson, Esq. Pp. 150. 

One of the best-arran^d and most complete of the horticultural almanacks which 
have come under our observation. To toe colonies it will be highly interesting as a 
manual of reference on agricoltttrai chemistry, and toe improvements in rural economy 
which have taken pUee in the past year. 
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misGond^tt Uitnigh «n a$d«Vit the 
laiMsdfidtrct of Ihe Juify rtiia 
when the rule pin wee mewed for^yet ae U 
was not referred toln the rule nM, it can> 
not be made tue of wheq ^ rule absolute 
Is mored; for the rule niH n^bdhig drawn 
up upoq reading it, the other perty had no 
notice of it. It may be maddfun of (be 
rule, that the judge's notes oj^fho evU 
deuce of an aged witness should flw fes4 
evidence, in case be could not attend | But 
is unnecessary for legal evidence betmen 
the same parties. SMlUtoe t. Ctarui^e, 

Page 425 

watermen. 

See CoNriCTiOK, 6. 

WINCHESTER BUSHEL. 

See CURTIORAllI, 1. 


WITHDRAWING PLEAS. 
Sea StRIXtlRi OUT PtBAS« 1. 


WITNESS. 

See ETnmwcs, 2,3,5,7,9,10,11. Bail., 
S9< BAN|»aFr^l. I^SiIsowExcbanor, 
67. CURTIOKARI, 1. IwaBCCTION, 3. 
N«MrTRiiti,,l,8> SUBTCBKA. Triaz.,!. 
V£I«UE| 4, 5. Warbamxt. Coktic- 
TIOK, 1,4. 

WORDS. 

j)wSl.AMDER. 


WRITS. 

See tespefUee Heafls of. 


iriK ENI>. 


W. JVtple, Printer, 
07, Ctianceiy Lane. 







